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1. Introduction
"ZFBSIBTQBTTFETJODFUIF.F5PPNPWFNFOUHBJOFEGPSDFoBOPQQPSUVOFNPNFOU
GPSFWBMVBUJOHUIJTTPDJBMNPWFNFOUBOEJUTQPTTJCMFJNQMJDBUJPOTGPSDSJNJOBMMBX"TJU
JTIBSEUPJNBHJOFUIBUSFBEFSTBSFOPUGBNJMJBSXJUIUIFUFSNFYQMBOBUJPOTPG.F5PP
DBOCFLFQUTIPSU"ęFSOVNFSPVTBMMFHBUJPOTBHBJOTUUIFĕMNQSPEVDFS)BSWFZ8FJO
TUFJOCFDBNFQVCMJDJO0DUPCFSGFNBMFBDUPS"MZTTB.JMBOPDBNFVQXJUIUIFJEFB
UPVTFA.F5PPBTBIBTIUBHUPTQSFBENFTTBHFTWJBTPDJBMNFEJBćFJEFBXBTUPESBX
BUUFOUJPOUPUIFQSFWBMFODFPGTFYVBMIBSBTTNFOUBOETFYVBMBTTBVMUćF.F5PPDBN
QBJHOSBQJEMZBUUSBDUFEUIFBUUFOUJPOPGNBOZQFSTPOTXIPUPMEUIFJSPXOTUPSJFTBOEJU
IBEBSFNBSLBCMFJNQBDUPOUIFGBUFTPGOVNFSPVTQPXFSGVMQFSTPOTJOUIFQFSGPSNJOH
BSUTQPMJUJDTBOEPUIFSBSFBTPGTPDJFUZćFDBNQBJHOFYUFOEFECFZPOETJNQMZVTJOHUIF
UXPXPSETANFUPPBTBXBZUPDPVOUWJDUJNTćFQPJOUPGXIBUXFLOPXBT.F5PPJTUP
UFMMTUPSJFTJOBNPSFDPNQSFIFOTJWFXBZBOEUPOBNFBOETIBNFJOEJWJEVBMTGPSTFYVBM
NJTDPOEVDUćJTOBNJOHBOETIBNJOHIBTQSPWFOBOFČFDUJWFUPPMUIBUSVJOFEUIFDB
SFFSToBOEQSPCBCMZEBNBHFEUIFMJWFToPGNBOZBDDVTFE8JLJQFEJBOPXMJTUTBOFOUSZ
DBMMFEUIFA8FJOTUFJOFČFDUEFĕOFEBTBAHMPCBMUSFOEJOXIJDIQFPQMFDPNFGPSXBSEUP
BDDVTFGBNPVTPSQPXFSGVMNFOPGTFYVBMNJTDPOEVDUćF64OFXTNBHB[JOF5JNF
XIJDIFBDIZFBSDIPPTFTBQFSTPOBHSPVQBOJEFBPSBOPCKFDUUIBUIBTEPOFUIFNPTU
*             1SPGFTTPSPG$SJNJOBM-BX$SJNJOBM1SPDFEVSF$PNQBSBUJWF-BXBOE-FHBM1IJMPTPQIZ
)VNCPMEU6OJWFSTJUZ#FSMJOćJTBSUJDMFJTCBTFEPOUIFUFYUPGUIF#FSHFO-FDUVSF
0DUPCFS8FCBEESFTTFTMBTUDIFDLFEPO0DUPCFS
 4FFGPSBEFTDSJQUJPOPGUIFFWFOUTćF/FX:PSL5JNFT	FE
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Against Sexual Assault	ćF/FX:PSL5JNFT&EVDBUJPOBM1VCM

 IUUQTFOXJLJQFEJBPSHXJLJ8FJOTUFJO@FČFDU
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UPJOĘVFODFUIFFWFOUTPGUIFZFBSBTTJHOFEUIJTQPTJUJPOJOUPBHSPVQPGXPNFO
DBMMFEćF4JMFODF#SFBLFST
"ZFBSBęFS UIFSFBSFEJČFSFOUXBZT UP MPPLBU UIF.F5PPDBNQBJHO0OFNJHIU
DPOTJEFSGPDVTJOHPOJOEJWJEVBMDBTFTSFDPVOUJOHUIFTFTUPSJFTBOEBTTFTTJOHUIFWBMJEJUZ
PGUIFDMBJNTNBEFCZBDDVTFSTBOEUIPTFXIPUSJFEUPEFGFOEUIFNTFMWFTćJTBQQSPBDI
QPTFTBMPUPGQSPCMFNTUIFSFBSFUPPNBOZTUPSJFTUPDPWFSFWFOGPSBNVMUJQBHFECPPL
BOEPęFOUIFBWBJMBCMFJOGPSNBUJPOEPFTOPUBMMPXBSFMJBCMFQJDUVSFPGUIFGBDUTćJTJT
POFPGUIFPCWJPVTQSPCMFNTXJUI.F5PPGPSUIFVTFSTPG5XJUUFSBOEPUIFSTPDJBMNF
EJBJUJTJNQPTTJCMFUPHFUBDMFBSHSBTQPGUIFGBDUT"OPUIFSXBZUPFWBMVBUF.F5PPJT
UPJEFOUJGZTPNFNPSFHFOFSBMGFBUVSFTPGUIFFWFOUTćJTXJMMCFUIFBQQSPBDIJOUIFĕSTU
QBSUPGUIJTBSUJDMF8JUIJOUIFTDPQFPGPOFBSUJDMFJUJTOPUQPTTJCMFUPFWBMVBUFUIF.F
5PPDBNQBJHOJOBDPNQSFIFOTJWFXBZćVT*XJMM MJNJUNZTFMG UPQPJOUJOHPVUTPNF
QPTJUJWFBOEOFHBUJWFFČFDUT	TFDUJPO
'SPNUIFWJFXQPJOUPGMFHBMTPDJPMPHZUIFNPTU
JOUFSFTUJOHBTQFDUTBSFUIPTFUIBUPWFSMBQXJUIXIBUUIFMBXJTBCPVU"TBOJOTUSVNFOUPG
JOGPSNBMTPDJBMDPOUSPM.F5PPDBOCFBTTFTTFEJOBTJNJMBSXBZBTUIFGPSNBMJTFETZTUFN
PGTPDJBMDPOUSPMLOPXOBTUIFDSJNJOBM MBX3FMFWBOURVFTUJPOTBSF GPSJOTUBODF)PX
FČFDUJWFXBTUIJTNPWFNFOUGPSUIFQSFWFOUJPOPGTFYVBMNJTDPOEVDU %JEJUTUSFOHUIFO
PSDIBOHFTPDJBMOPSNTPGDPOEVDUGPSTFYVBMFODPVOUFST 8FSFCMBNFBOETBODUJPOTBE
ESFTTFEUPUIFSJHIUQFSTPOTBOEEJEUIFCMBNFNBUDIUIFXSPOHEPJOH 
*OBEEJUJPOUPUIFSFUSPTQFDUJWFBTTFTTNFOUPGMBTUZFBSTFWFOUT*BNJOUFSFTUFEJOQPT
TJCMFJNQMJDBUJPOTGPSUIFBSFBPGDSJNJOBMQPMJDZ8PVMEJUCFSFDPNNFOEBCMFUPFYUFOE
PSNPEJGZFYJTUJOHPČFODFEFTDSJQUJPOTJODSJNJOBMMBXT ćJTXJMMCFUIFUPQJDGPSUIF
TFDPOEQBSUPGUIJTBSUJDMF	TFDUJPOT

2. #MeToo as a Mechanism of Informal Social Control 
2.1 Creating Awareness 
ćFNBJOBDIJFWFNFOUPG UIF.F5PPDBNQBJHOIBTCFFO UIBU JU MJęFE UIFCMBOLFUPG
TIBNFBOEFODPVSBHFEQFPQMFUPTIBSFUIFJSQFSTPOBMFYQFSJFODFTXJUIPUIFST/PXXF
EPIBWFBTPNFXIBUGVMMFSQJDUVSFPGUXPGBDUTĕSTUIPXGSFRVFOUTFYVBMNJTDPOEVDUXBT
FTQFDJBMMZXJUIJOQPXFSSFMBUJPOTTFDPOEMZIPXJUJNQBDUTUIFWJDUJNTćFOBSSBUJWFTPG
DPNQMBJOBOUTJODSFBTFEBXBSFOFTTUIBUCFJOHTVCKFDUFEUPUIJTLJOEPGCFIBWJPVSDBOCF
WFSZVOQMFBTBOUBOEIBSNGVM'SPNBMFHBMQFSTQFDUJWFUIFDSVDJBMQPJOUJTUIBUJUJTOP
MPOHFSOFDFTTBSZUPFYQMBJOXIZOFHBUJWFTFYVBMGSFFEPN	UIFSJHIUUPEFOZTFYVBMJOUFS
 IUUQTUJNFDPNUJNFQFSTPOPGUIFZFBSTJMFODFCSFBLFSTDIPJDF
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BDUJPOTBOEUPCFQSPUFDUFEBHBJOTUVOXBOUFETFYVBMBDUT
JTBOJNQPSUBOUJOUFSFTU and 
XIZJUTIPVMECFQSPUFDUFECPUIUISPVHIJOGPSNBMTPDJBMDPOUSPMBOEUIFDSJNJOBMMBX
2.2 Changing and Strengthening Norms of Conduct 
%JEUIF.F5PPDBNQBJHODIBOHFOPSNTPGDPOEVDUUIBUQSFTDSJCFIPXIVNBOCFJOHT
PVHIUUPCFIBWFXIFOUIFZXJTIUPJOJUJBUFTFYVBMJOUFSBDUJPOT ćJTJTBOFNQJSJDBMRVFT
UJPOQSJNBSJMZBTVCKFDUGPSTPDJBMTDJFOUJTUT*IBWFGPVOEPOMZMJNJUFEFNQJSJDBMEBUB 
CVUJUTFFNTMJLFMZUIBU.F5PPBČFDUFECPUIUIFBDDFQUBODFPGTPDJBMOPSNTBOEJOEJ
WJEVBMT EJTQPTJUJPO UP BDU BDDPSEJOHMZ"U MFBTU BT BXPSLJOHIZQPUIFTJT POF DBOQSF
TVNFUIBUUIFOVNCFSPGQFPQMFIBTHSPXOXIPJOTJTUUIBUWFSCBMTFYVBMIBSBTTNFOUBOE
VOXBOUFEHSPQJOHBSFVOBDDFQUBCMFOPUPOMZBUUIFXPSLQMBDFCVUBMTPJOPUIFSTPDJBM
DPOUFYUT0UIFSTBUMFBTUDPODFEFUIBUJUNJHIUCFUIFNPTUTFOTJCMFTUSBUFHZUPBWPJEUIJT
LJOEPGCFIBWJPVS"OPUIFSRVFTUJPOJTIPXNBOZBDUVBMMZGPMMPXUIFTFOPSNTJOUIFJS
PXOQFSTPOBMDPOEVDU"HBJOJUJTMJLFMZUIBU.F5PPIBEsomeQSFWFOUJWFFČFDUTBMTP
BTBNBUUFSPGEFUFSSFODF8JUOFTTJOHUIFEBNBHJOHFČFDUTPGCFJOHQVCMJDMZBDDVTFEJT
MJLFMZUPEFUFSFWFOTPNFPGUIPTFFHPDFOUSJDQFPQMFXIPQFSTPOBMMZEPOPUGFFMCPVOE
CZTPDJBMOPSNT&ČFDUJWFEFUFSSFODFEPFTOPUNFBOUIBUFWFSZQFSTPOTUPQTIBSBTTJOH
BOEBCVTJOHPUIFSToCPUIUIFDSJNJOBMMBXBOEJOGPSNBMTPDJBMDPOUSPMDBOPOMZTUSJWFUP
reduceNJTDPOEVDU
)PXTIPVMEUJHIUFOFEOPSNTPGDPOEVDUBOECFIBWJPVSBMDIBOHFTCFFWBMVBUFE *N
QPSUBOUQPTJUJWFBTQFDUTBSFCFZPOERVFTUJPOJOHUIFNPSFTFWFSFUIFVOXBOUFETFYVBM
BDU JT BOE UIFNPSFWVMOFSBCMF UIFWJDUJN JO JUT TPDJBM DPOUFYU UIFNPSF JU JT FWJEFOU
UIBUFČFDUJWFTPDJBMQSPIJCJUJPOTBSFEFTJSBCMF*ODSFBTJOHUIFDIBODFTUIBUSBQFEPFTOPU
IBQQFOJTPCWJPVTMZBHPPEJEFB1PTJUJWFFČFDUTBSFBMTPFWJEFOUXJUISFHBSEUPBTTBVMUT
BOEAPČFSTJOQSPGFTTJPOBMBOEPUIFSTPDJBMIJFSBSDIJFTXIFSFQFPQMFEFQFOEPOCPTTFT
BOEPUIFSTXIPEFDJEFBCPVUKPCTSPMFTQSPKFDUTFUD/PNBUUFSIPXDPFSDJWFDJSDVN
TUBODFTBSFFWBMVBUFEJOUIFDPOUFYUPGDSJNJOBMMBX	TFFTFDUJPOCFMPX
GSPNBTPDJBM
BOEQTZDIPMPHJDBMQPJOUPGWJFXTFYVBMQSPQPTBMTBOEHSPQJOHPVHIUUPCFBWPJEFEXJUI
JOIJFSBSDIJDBMDPOUFYUT.FOBOEXPNFOJOUIFFBSMZTUBHFTPGUIFJSQSPGFTTJPOBM MJWFT
TIPVMECFTQBSFEBOYJFUJFTBOEVOQMFBTBOUTFYVBMFYQFSJFODFTćF.F5PPNPWFNFOU
TIFEMJHIUPOUIFFNPUJPOBMBOEQTZDIPMPHJDBMEJTUSFTToOPUPOMZGPSUIFUBSHFUFEWJDUJNT
 /FHBUJWFTFYVBMGSFFEPNJTEJČFSFOUGSPNQPTJUJWFTFYVBMGSFFEPNUIBUJTUIFGSFFEPNUPIBWF
TFYVBMBDUJWJUJFTXIFOIPXBOEXJUIXIPNPOFXBOUTćFMBXDBOQSPUFDUOFHBUJWFTFYVBM
GSFFEPNCVUJUDBOOPUQSPUFDUIVNBOCFJOHTBHBJOTUUIFGSVTUSBUJPOPGOPUHFUUJOHXIBUUIFZ
XBOU1PTJUJWFTFYVBMGSFFEPNDBOPOMZCFQSPNPUFEJOBGSBHNFOUBSZXBZCZIBWJOHMFTT
QSPIJCJUJPOT	JODPNQBSJTPOXJUIUSBEJUJPOBMMBXTUIBUQSPIJCJUFETFYPVUTJEFPGNBSSJBHFBOE
IPNPTFYVBMBDUT
CVUUIFMBXDBOOPUHSBOUDJUJ[FOTBTBUJTGBDUPSZTFYVBMMJGF
 4FFGPSTVSWFZT8JMMJBNT-FCTUPDL/PX8IBU Harvard Business Review	+BOVBSZ
QQ
ČBUQ
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CVUBMTPGPSPUIFSTXIPIBEUPGBDFEJďDVMUEFDJTJPOTPGXIFUIFSUPJOUFSWFOF'SPNUIF
QVCMJDJOUFSFTUQPJOUPGWJFXJUJTXPSUIFNQIBTJTJOHUIBUUIFBCVTFPGPOFTQPTJUJPOUP
PCUBJOTFYVBM GBWPVST JTB GPSNPGDPSSVQUJPO4FYVBMDPSSVQUJPODBO MJLFBMM GPSNTPG
DPSSVQUJPOBOEBCVTFPGQPXFSCFEFUSJNFOUBMUPUIFRVBMJUZPGQVCMJDTFSWJDFTBOEBS
UJTUJDPSTDJFOUJĕDBDIJFWFNFOUT*GTLJMMTBOERVBMJĕDBUJPOTEFDJEFBCPVUBDDFTTUPDBSFFST
BOEPQQPSUVOJUJFTUIFPVUDPNFTUFOEUPCFCFUUFSUIBOJOUIFDBTFPGTFMĕTIDPSSVQUFE
EFDJTJPONBLJOH
8IJMFJNQPSUBOUQPTJUJWFFČFDUTBSFIBSEUPEFOZTPNFPCTFSWFSTIBWFBMTPDSJUJDJTFE
UIF.F5PPNPWFNFOU"HSPVQPG'SFODIXPNFOBNPOH UIFNUIFBDUPS$BUIFSJOF
%FOFVWFIBTFYQSFTTFESFTFSWBUJPOTBSHVJOHUIBU.F5PPFOGPSDFTSJHJEQVSJUBOWJFXT
BOE UISFBUFOT TFYVBM GSFFEPN GPS BMM JODMVEJOHXPNFO"HBJOTU UIJT UIF64"NFSJ
DBOBVUIPS4JSJ)VTUWFEUBSHVFTUIBUTFOTJUJWJUZBOESFTQFDUBSFFTTFOUJBMDPOEJUJPOTGPSB
HPPEFSPUJDMJGF8IJMF)VTUWFEUTBSHVNFOUJTDFSUBJOMZDPOWJODJOHJUEPFTOPUHSBTQUIF
GVMMFYUFOUPGQPTTJCMFOFHBUJWFTJEFFČFDUT4FYVBMNJTDPOEVDUJTBWFSZIFUFSPHFOFPVT
DBUFHPSZ"NPSFDSJUJDBMWJFXNJHIUCFBQQSPQSJBUFJGPOFUVSOTUPCPSEFSMJOFDBTFTPG
TFYVBMIBSBTTNFOUBOEUPUIFJOEJSFDUBOEVOJOUFOEFEFČFDUTPGFOGPSDJOHSBUIFSTUSJDU
SVMFTBHBJOTUBOZUIJOHUIBUDPVMECFQFSDFJWFEBTIBSBTTNFOU1SFWFOUJOHTFYVBMBTTBVMUT
BOEDIBOHJOHUIFCFIBWJPVSPGFHPDFOUSJDTFMĕTIXSPOHEPFSTJTMBVEBCMFCVUUIFJOUFOTF
QVCMJDDBNQBJHODBOBMTPJNQBDUNFOPOUIFPUIFSTJEFPGUIFCFIBWJPVSBMTQFDUSVN.Z
JNQSFTTJPOJTUIBUUIFEJTDVTTJPOTIBWFDBVTFEBTFOTFPGJOTFDVSJUZXBZCFZPOE)PMMZ
XPPEQSPEVDFSTBOEPUIFSQPXFSGVMNFO*OEJTDVTTJPOTBCPVUTFYVBMPČFODFT*IBWF
IFBSENBMFTUVEFOUTXIPBQQFBSFEUPCFOJDFBOETFOTJUJWFNFOFYQSFTTQV[[MFNFOU
ćFTFBSFNFOXIPwant to do the right thing and who wantUPBWPJEBOOPZJOHPUIFST
ćFJS DPOGVTJPO JTVOEFSTUBOEBCMF *U JT FBTZ UPEFTDSJCFXIBU DPOTUJUVUFT SBQF TFYVBM
BTTBVMUBOETFYVBMBCVTF*UJTIPXFWFSOPUBMXBZTFBTZUPDBQUVSFUIFDPODFQUPGIBSBTT
NFOUćFEJČFSFODFCFUXFFOBQMFBTBOUĘJSUBOBQQSFDJBUFEDPNQMJNFOUBGVOOZKPLF
XJUIFSPUJDVOEFSUPOFTBOEUIFUVSOJOHQPJOUXIFSFUIJTCFDPNFTVOQMFBTBOUBOEBOOPZ
JOHJTOPUFWJEFOU*OCPSEFSMJOFDBTFTMBCFMTTVDIBTABNVTJOHPSAIBSBTTNFOUEFQFOEPO
OVBODFTQFSTPOBMUBTUFTTJUVBUJPOTBOENPPET'PSDPODFSOFENFO	BOEPUIFSTUPP
JO
BDMJNBUFPGJOTFDVSJUZJUJTBOBUVSBMNPWFUPBWPJECPSEFSMJOFTJUVBUJPOTBMUPHFUIFSBOE
UPNBJOUBJOBTUSJDUMZBTFYVBMDMJNBUFPGIVNBOJOUFSBDUJPOT*UJTMFHJUJNBUFUPRVFTUJPO
XIFUIFSUIJTJTBQPTJUJWFEFWFMPQNFOUQBSUJDVMBSMZJGPWFSMZDBVUJPVTCFIBWJPVSCFDPNFT
UIFOPSNCFZPOEUIFXPSLQMBDF
 4FFGPSUIFMBUUFSQPJOUibidBUQ
 0QFOMFUUFSJOLe MondeTFFIUUQTXXXMFNPOEFGSJEFFTBSUJDMFOPVT
EFGFOEPOTVOFMJCFSUFEJNQPSUVOFSJOEJTQFOTBCMFBMBMJCFSUFTFYVFMMF@@IUNM
 *OUFSWJFXXJUI4JSJ)VTUWFEUFrankfurter Allgemeine Zeitung4FQUFNCFS
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2.3 Naming and Shaming Individuals 
*GPOFUVSOTGSPNHFOFSBMTPDJBMOPSNTPGDPOEVDUUPUIFOBNJOHBOETIBNJOHPGJOEJ
WJEVBMTQSPCMFNBUJDGFBUVSFTPG.F5PPOFFEUPCFNFOUJPOFE#FGPSFDPOTJEFSJOHUIF
OFHBUJWFBTQFDUTTPNFQPTTJCMFQPTJUJWFFČFDUTGPSDPNQMBJOBOUTTIPVMECFNFOUJPOFE
"TBDSJNJOBMMBXUIFPSJTU*BSHVFUIBUWJDUJNTPGTFSJPVTDSJNFTIBWFBMFHJUJNBUFJOUFS
est that the state EFTDSJCFTUIFXSPOHEPOFBOECMBNFTPČFOEFSTUISPVHIQVOJTINFOU 
ćFTFMFHJUJNBUFJOUFSFTUTDBOOPUCFGVMMZTFSWFECZUIFWJDUJNTPXOBDUJPOToBOFVUSBM
UIJSEQBSUZ	UIBUJTBKVEHF
JTOFFEFEXIPTFBVUIPSJUZJTBDLOPXMFEHFECZUIFQFSTPOT
JOWPMWFEBOECZUIFHFOFSBMQVCMJD*GUIFDPOUFYUJTJOGPSNBMTPDJBMDPOUSPMTVDIBTJOUIF
.F5PPDPOUFYUUIFSFJTOPOFVUSBMUIJSEQBSUZXJUIBVUIPSJUZUPGVMĕMUIFUBTLPGBTTFTT
JOHBDDVTBUJPOTBOEBDDPSEJOHCMBNF'SPNUIFQTZDIPMPHJDBMBOHMFJUNJHIUOFWFSUIFMFTT
CFSFHBSEFEBTACFUUFSUIBOOPUIJOHJGWJDUJNTPGTFSJPVTTFYVBMBTTBVMUBOEIBSBTTNFOU
GFFMMFTTIFMQMFTTBOEQFSDFJWFTPNFTFOTFPGJOEJWJEVBMKVTUJDF.F5PPDSFBUFEBDIPSVT
PGWPJDFTUPDPOWFZFNQBUIZBOETPMJEBSJUZXJUIWJDUJNTXIJMFUIFDSJNJOBMKVTUJDFTZT
UFNoXJUIJUTNVDINPSFGPSNBMJTFEQVSQPTFMZEFFNPUJPOBMJTFEQSPDFEVSFToNBZCF
QFSDFJWFEBTDPMEBOEEJTJOUFSFTUFE
ćFSF JT DBVTF GPSDPODFSOIPXFWFS JGPOF MPPLTBU UIFQSBDUJDFTPG.F5PP GSPN
BQFSTQFDUJWF UIBU JT JOUFSFTUFE JOQSPDFEVSBM GBJSOFTT BOEPVUDPNFSFMBUFE KVTUJDF0G
DPVSTF JUXPVMEOPUCFBQQSPQSJBUFUPFWBMVBUFNFDIBOJTNTPG JOGPSNBMTPDJBMDPOUSPM
BDDPSEJOHUPUIFWFSZTUSJDUTUBOEBSETEFWFMPQFEGPSUIFDSJNJOBMMBXoUIJTXPVMENJTT
UIFDSVDJBMEJČFSFODFCFUXFFOUIFTFTZTUFNT)PXFWFS JU JT GBJS UPTBZUIBUOPOUSJWJBM
TBODUJPOTEFTFSWFBDSJUJDBMQSPDFEVSBMBOBMZTJTBOEUIBUVOFBTFJTXFMMGPVOEFEJGEVCJPVT
QSPDFEVSFT MFBE UPTFSJPVTDPOTFRVFODFT GPS UIF MJWFTPG JOEJWJEVBMT8JUIJO UIF.F
5PPNPWFNFOUBDDVTBUJPOTBOETBODUJPOTBSFJOTFQBSBCMF&YQPTJOHBOJOEJWJEVBMBTB
XSPOHEPFSJOTPDJBMNFEJBNFBOTOPUPOMZUPCMBNFCVUBMTPUPTBODUJPOIJNBUUIFTBNF
UJNF/BNJOHBOETIBNJOHVOEFSUIFTFDJSDVNTUBODFTJTTVCTUBOUJBMIBSEUSFBUNFOUUIBU
DBOOPUCFSFWFSTFEćFFČFDUTDBOCFQBSUJDVMBSMZEBNBHJOHJGJOUJNBUFBOETPNFUJNFT
FNCBSSBTTJOHEFUBJMTPGBQFSTPOTTFYVBMMJGFBSFNBEFQVCMJD%FOVODJBUJPOTBOESFWF
MBUJPOTQFSTJTUFWFOJGBDDVTFEQFSTPOTDBOEFGFOEUIFNTFMWFTTVDDFTTGVMMZJOTVCTFRVFOU
DJWJMMBXTVJUTPSDSJNJOBMUSJBMT8JUIJODSJNJOBMQSPDFEVSFBGVOEBNFOUBMQSJODJQMFUIF
QSFTVNQUJPOPG JOOPDFODFBJNT UPNJOJNJTF UIFFČFDUTPGQSFNBUVSF KVEHNFOUT6O
EFS(FSNBOMBXUFMFWJTJPOBOEPUIFSNFBOTPGMJWFSFDPSEJOHBSFSFTUSJDUFEJODSJNJOBM
 )PFSOMFćF3PMFPG7JDUJNT3JHIUTJO1VOJTINFOUćFPSZJOPenal Censure. Engagements 
Within and Beyond Desert TheoryFETEV#PJT1FEBJOBOE#PUUPNT	)BSU1VCM
QQ
Č
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USJBMTUIFQVCMJDDBOCFFYDMVEFEJGFNCBSSBTTJOHEFUBJMTBSFEJTDVTTFE and there are 
DPOTUSBJOUTPOEJTDMPTJOHUIFOBNFTPGBDDVTFEQFSTPOT4PDJBMNFEJBDBOIPXFWFSOPU
CFFČFDUJWFMZSFHVMBUFEBOEUIFSFJTOPXBZUPDPOUSPMUIFOBNJOHPGBMMFHFEXSPOHEPFST
*OGPSNBMTPDJBMDPOUSPMJTOPUTVCKFDUUPBOZTBGFHVBSETTVDIBTUIFQSFTVNQUJPOPGJOOP
DFODFPSSFTUSJDUJPOTPOQVCMJDFYQPTVSF
&WJEFODFJTTVFTBNQMJGZUIFQSPCMFNTXJUIVOSFHVMBUFEOBNJOHBOETIBNJOH"DDV
TBUJPOTEPOPUOFDFTTBSJMZQSFTFOUGBDUTJOBOBDDVSBUFXBZ0CTFSWFSTPG.F5PPUFOEUP
BTTVNFUIBUBMMFHBUJPOTCZTFWFSBMDPNQMBJOBOUTBHBJOTUUIFTBNFQFSTPODBOCFUSFBUFE
BTUSVTUXPSUIZ"TBSVMFPGUIVNCUIBUNJHIUCFKVTUJĕBCMFCVUJUJTOPUalwaysBSFMJBCMF
SVMF&WFOJGBDDVTBUJPOTBSFTJNJMBSUIFVOEFSMZJOHEZOBNJDTNJHIUCFNPSFDPNQMJDBU
FEćFFWJEFODFQSPCMFNJTFWFONPSFQSFTTJOHJGPOMZoneQFSTPODMBJNTUPIBWFCFFO
BTTBVMUFEPSIBSBTTFE)JFSBSDIJFTBOEQSFTTVSFTPGXPSLMJGFBOEJOUIFDPNQFUJUJWFBSFB
PGQFSGPSNJOHBSUTPęFODBVTFIJHIMFWFMTPGQFSTPOBMGSVTUSBUJPOBOEJOUFSQFSTPOBMUFO
TJPOT&OTVJOHDPOĘJDUTNJHIUEJTUPSUQFSDFQUJPOTBOENFNPSJFTPGQFSTPOTBOEFWFOUT
PSFWFOQSPNPUFBTUSBJHIUGPSXBSEEFTJSFGPSSFWFOHF(SPTTMZJOBDDVSBUFPSGBCSJDBUFE
BDDVTBUJPOTBSFQSPCBCMZSBSFCVUUIFSFNVTUCFsome among the millions of allegations 
XJUIJOUIF.F5PPDBNQBJHO
&WFO JG UIFSFBSFOPEPVCUTDPODFSOJOHFWJEFODFQVCMJDOBNJOHBOETIBNJOHDBO
CFEJTQSPQPSUJPOBUFQVOJTINFOUJOTPNFDBTFT'PSNJMEFSGPSNTPGIBSBTTNFOUUIFSF
TQPOTFTDBOCFUPPIBSTIoGPSJOTUBODFJGUIFBDDVTFEOPUPOMZMPTFTBMJGFEFĕOJOHKPC
CVUBMTPIBTOPPQUJPOGPSĕOEJOHBOPUIFSTJNJMBSQPTJUJPOJOUIFGVUVSF"OESFBDUJPOT
DBOCFNBOJGFTUMZVOGBJSJGUIFZIBSNUIJSEQBSUJFT"DDVTBUJPOTUIBUESBXBMPUPGBUUFO
UJPONBJOMZUIPTFBHBJOTUQSPNJOFOUQFSTPOTUZQJDBMMZIBWFUSFNFOEPVTJNQBDUPOUIJSE
QBSUJFTUPPTVDIBTUIFGBNJMZPGUIFBDDVTFEPSQFSTPOTXIPGFFMHVJMUZGPSOPUIBWJOH
 4FDUGerichtsverfassungsgesetz	$PVSUT$POTUJUVUJPO"DU
ćFHFOFSBMQSPIJCJUJPOXBT
VQIFMEBęFSJOUFOTFEJTDVTTJPOTTFFBundesverfassungsgericht	'FEFSBM$POTUJUVUJPOBM$PVSU
 
BVerfGEQQČ3BUINBOOJONK-ZPO4BFOHFS	FE
UIFE	/PNPT
f(7(
QBSBGPSOFXEFWFMPQNFOUTTFFIUUQTXXXMPDHPWMBXGPSFJHOOFXTBSUJDMFHFSNBOZOFX
MBXBMMPXTCSPBEDBTUJOHBOESFDPSEJOHPGDPVSUQSPDFFEJOHTćFFYDFQUJPOTGSPNUIFSVMF
	HFOFSBMQSPIJCJUJPO
BSFSBUIFSOBSSPX*UJTTUJMMOPUBMMPXFEUPCSPBEDBTUDSJNJOBMUSJBMT
 4FDUCGerichtsverfassungsgesetz	$PVSUT$POTUJUVUJPO"DU

 *O(FSNBOZUIF'FEFSBM$POTUJUVUJPOBM$PVSUFNQIBTJTFTUIBUUIFQSJWBDZSJHIUTPG
EFGFOEBOUTNVTUCFDBSFGVMMZXFJHIFEBHBJOTUGSFFEPNPGJOGPSNBUJPOBOEGSFFEPNPGUIF
QSFTTBundesverfassungsgericht	'FEFSBM$POTUJUVUJPOBM$PVSU
BVerfGEQQČ/FVF
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QQ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 8JUISFHBSEUPGPSNBMDPNQMBJOUTJODSJNJOBMQSPDFEVSFTUIFSFJTBOPOHPJOHEJTDVTTJPOBCPVU
IPXNBOZBDDVTBUJPOTNJHIUCFGBCSJDBUFETFFFH4DIXFOO'FIMVSUFJMFVOEJISF6STBDIFOo
EJF8JFEFSBVGOBINFJO7FSGBISFOXFHFOTFYVFMMFO.JTTCSBVDITStrafverteidiger	
QQ
ČBU-PWFUU,FMMZDifferent systems, similar outcomes? Tracking attrition in reported 
rape cases in eleven countries 	
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JOUFSWFOFE	TFFUIFTVJDJEFPG+JMM.FTTJDLUIFNBOBHFSPGUIFBDUSFTT3PTF.D(PXBOJO
UIF8FJOTUFJODBTF
ćFQVCMJD UIVOEFSTUPSNTDBOBMTPIJU UIJSEQBSUJFT UIBUBSFOPU
UIFNTFMWFTBDDVTFEPGBOZTFYVBMNJTDPOEVDUTFFUIFSFDFOUSFTJHOBUJPOPG*BO#VSVNB
BTFEJUPSPGUIF/FX:PSL3FWJFXPG#PPLTćFTFTQJMMPWFSFČFDUTBSFXPSSJTPNF
ćFGPSFHPJOHDSJUJDJTNSFGFSSFEUPEBOHFSTGPSUIFBDDVTFEBOEPUIFSJOEJWJEVBMTJO
UIFJS TVSSPVOEJOHT0UIFS TFUTPG DPODFSOTDBOCF SBJTFE GSPNEJČFSFOUBOHMFT *GPOF
GPDVTFTPO UIFCFTU JOUFSFTUTPG JOEJWJEVBM WJDUJNT JU JTOPU FOUJSFMZ DMFBS UIBU UVSOJOH
POFTBUUFOUJPOUPQBTUNJTDPOEVDUPGPUIFSTBMXBZTJTUIFCFTUPQUJPO"UMFBTUJOSFBDUJPO
UPNJMEFS DBTFT JUNJHIUOPUCF UIFCFTU TUSBUFHZ GPS JOEJWJEVBMXFMMCFJOH UPOVSUVSF
UIFTFMGJNBHFPGCFJOHBWJDUJN'FNJOJTUTIBWFNBEFBTJNJMBSQPJOUUIFFNQIBTJTPO
WJDUJNIPPEJTOPUDPOEVDJWFUPGFNBMFFNQPXFSNFOU'SPNUIFQFSTQFDUJWFPGTPDJBM
QTZDIPMPHZJGBTLFEXIBUJTUIFCFTUBQQSPBDIGPSTPDJFUJFTTJNJMBSDPODMVTJPOTDBOCF
ESBXO&WFOXFMMPSHBOJTFETPDJFUJFTXJMMJODMVEFTPNFJOEJWJEVBMTXJUIOBSDJTTJTUJDQFS
TPOBMJUJFTBOEPSMPXTPDJBM JOUFMMJHFODFBOEVOQMFBTBOUNBOOFST6QUPBUISFTIPMEPG
TFSJPVTTFYVBMNJTDPOEVDUJUNJHIUCFUIFXJTFSBQQSPBDIUPUSBJOSFTJMJFODFSBUIFSUIBO
JOWFTUB MPUPGFOFSHZJOUPBDDVTBUJPOT.PSBMBSHVNFOUTDBOCFSBJTFEBHBJOTUOBNJOH
BOETIBNJOHUPPćFTFSFTQPOTFTDBOTIFEBOVOGBWPVSBCMFMJHIUPOUIFBDDVTFSTćF
NPSBMRVBMJUZDBMMFEQPMJUFOFTTSFRVJSFTJHOPSJOHNJOPSGBVMUTBOEEFĕDJFODJFTPGPUIFST
0GDPVSTFUIJTEPFTOPUBQQMZUPTFYVBMBTTBVMUBOETFYVBMBCVTFCVUUPNJMEFSDBTFTPG
PČFOTJWFDPOEVDUXIJDINJHIUCFUUFSCFNFUXJUITJMFODFSBUIFSUIBOTUFSOQVCMJDBDDV
TBUJPOT
'VSUIFSNPSF UIF.F5PPNPWFNFOUQSPNPUFTDPMMFDUJWFBUUJUVEFT UIBUEPOPUEF
TFSWFGVMMBOEVOBNCJHVPVTQSBJTFFWFOJGJOEJHOBUJPOJTVOEFSTUBOEBCMFXIFOGPDVTJOH
POUIFJOEJWJEVBMDBTF$PMMFDUJWFMZTIBSFETBUJTGBDUJPOJOACSJOHJOHUIFQPXFSGVMEPXO
DBOIBWF VOQMFBTBOU VOEFSUPOFT 4PNFUJNFT UIF MJOF CFUXFFO TFMGFNQPXFSNFOU BOE
TFMGSJHIUFPVTOFTTJTBĕOFPOF"OPUIFSNBUUFSPGDPODFSOJTUIBUUIFQSPNJOFODFPGUIF
.F5PPDBNQBJHONJHIUFODPVSBHFPUIFSTUPUBLFKVTUJDFJOUPUIFJSPXOIBOETBDSPTTB
SBOHFPGEJČFSFOUEFCBUFEJTTVFT"TBHFOFSBMQSBDUJDFJUJTIBSEMZBCFOFĕDJBMEFWFMPQ
NFOUUIBUHSPVQTVTFTPDJBMNFEJBUPPSDIFTUSBUFSFWFOHFBHBJOTUPUIFSTćFXJEFOJOH
HBQTCFUXFFOEJČFSFOUHSPVQTJOPVSQPQVMBUJPOTJTBDIBMMFOHFGPSDPOUFNQPSBSZTPDJ
FUJFTćFTZTUFNBUJDVTFPGTPDJBMNFEJBUPBDDVTFBOEEBNBHFAUIFPUIFSDBNQSFRVJSFT
DSJUJDBMTDSVUJOZoCVUUIJTMFBETCFZPOEUIFUPQJDUPCFDPWFSFEIFSF
 IUUQTXXXCVTJOFTTJOTJEFSEFKJMMNFTTJDLTGBNJMZTUBUFNFOUBęFSTVJDJEFBCPVUXFJOTUFJO
NDHPXBOBOENFUPP S64*35
 4FFIUUQTXXXUIFHVBSEJBODPNXPSMETFQOFXZPSLSFWJFXPGCPPLJBOCVSVNB
KJBOHIPNFTIJ
 'MBTTQÚIMFSDie potente Frau: Für eine neue Weiblichkeit 	6MMTUFJO
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2.4 An Ambivalent Movement
5P TVNNBSJTF UIF QSFDFEJOH UIPVHIUT *G QSFTTFE PO DIPPTJOH CFUXFFO AQPTJUJWF BOE
AOFHBUJWFUPBTTFTTMBTUZFBST.F5PPNPWFNFOU*DPVMEOPUDPNFVQXJUIBEFĕOJUF
DMFBSDVUPWFSBMMBOTXFS
8JUISFHBSEUPTPDJBMOPSNTPGDPOEVDUUIFQPTJUJWFFČFDUTBSFBMMUIJOHTDPOTJEFSFE
TVCTUBOUJBM*UJTBQSBJTFXPSUIZEFWFMPQNFOUJGTPDJBMOPSNTBHBJOTUTFYVBMIBSBTTNFOU
TFYVBMBTTBVMUBOETFYVBMDPSSVQUJPOBSFNPSFXJEFMZBDLOPXMFEHFEBOE JGEFUFSSFODF
XPSLTćJT JNQSPWFT UIF TBGFUZ BOEXFMMCFJOHPGNBOZ JOEJWJEVBMT BOE SFEVDFTEZT
GVODUJPOBMFČFDUTPGDPSSVQUJWFQSBDUJDFTGPSJOTUJUVUJPOTBOECVTJOFTTFT#VUBDBWFBUJTJO
PSEFSTUSJDUOPSNTUIBUUBSHFUNJOPSDBTFTPGIBSBTTNFOUPVUTJEFPGIJFSBSDIJFTBOEXPSL
QMBDFTBSFRVFTUJPOBCMF"HFOFSBMDMJNBUFPGDPOTUSBJOFEBTFYVBMSFMBUJPOTNJHIUOPUCF
BQPTJUJWFEFWFMPQNFOU
ćF OBNJOH BOE TIBNJOH PG JOEJWJEVBMT EFTFSWFT B NPSF TDFQUJDBM BTTFTTNFOU *U
DPNFTXJUITFSJPVTQJUGBMMTOPUPOMZTFFOGSPNUIFQFSTQFDUJWFPGBDDVTFEQFSTPOTCVU
BMTPXJUISFHBSEUPTIBSFEJOUFSFTUTBCPVUIPXXFTIPVMEEFBMXJUIFBDIPUIFSćFJOJUJBM
JEFBUPTJNQMZFYQSFTTANFUPPoKVTUUIFTFUXPXPSEToXPVMEOPUSBJTFTVCTUBOUJBMPC
KFDUJPOT#VUUIFDBNQBJHOTXFIBWFXJUOFTTFEDPNFXJUIQSPCMFNT6TJOHTPDJBMNFEJB
GPSEFUBJMFEBDDVTBUJPOTPGJOEJWJEVBMTJTBEFFQMZBNCJWBMFOUNPEFPGFYFSDJTJOHTPDJBM
DPOUSPM *XPVME TUSPOHMZ BEWJDF BOZPOFXIP DPOTJEFST UBLJOHQBSU JO UIJTNPWFNFOU
UP TFSJPVTMZ UIJOLBCPVUNBUUFST TVDIBT GBJSOFTTBOEQSPQPSUJPOBMJUZ BOE UPDSJUJDBMMZ
TFMGBTTFTTPOFTNPUJWFTGPSQBSUJDJQBUJOH
3. From #MeToo to the Criminal Law
8IJMFUIF.F5PPNPWFNFOUCFMPOHTUPUIFSFBMNPGJOGPSNBMTPDJBMDPOUSPMJUIBTPG
DPVSTFJNQMJDBUJPOTGPSFDPOPNJDTPSHBOJTBUJPOBMTPDJPMPHZBOEUIFMBX)PXDBOXPSL
FOWJSPONFOUTCFPSHBOJTFEUPNJOJNJTFIBSBTTNFOUBOETFYVBMDPSSVQUJPO 8IBULJOE
PGMFHBMJOTUSVNFOUTTIPVMECFDIPTFOUPTVQQSFTTTFYVBMNJTDPOEVDUBUUIFXPSLQMBDF 
-BCPVSMBXIBTUPEFBMXJUIUIFMBUUFSRVFTUJPO/PUXPSLJOHJOUIJTBSFBPGMBX*IBWF
UPBQPMPHJTFGPSTLJQQJOHBMBSHFDIVOLPGMFHBMJTTVFT*OTUFBE*UVSOUPSFHVMBUJPOTJO
TVCTUBOUJWFDSJNJOBMMBXXJUIUIFGPMMPXJOHRVFTUJPOT*TUIFSFTPNFUIJOHUIFDSJNJOBM
MBXDPVME MFBSO GSPNUIF.F5PPNPWFNFOU 4IPVMEXFQSPQPTFDIBOHFT UPFYJTUJOH
DSJNJOBMQSPIJCJUJPOT 
1SPQPTJOH MFHBM SFGPSN JT OPU B OFXEFNBOE *O &VSPQFXF BSF JO UIFNJEEMF PG
GVOEBNFOUBM DIBOHFT *G MFHBM TDIPMBST BOE TPDJPMPHJTUTXJMMXSJUF BCPVU UIFIJTUPSZPG
TFYVBMPČFODFMBXJOUIFGVUVSFUIFZDFSUBJOMZXJMMJODMVEFUIF.F5PPNPWFNFOUJOUIF
#FSHFO+PVSOBMPG$SJNJOBM-BXBOE$SJNJOBM+VTUJDFt
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CSPBEFSIJTUPSJDBMOBSSBUJWF-FHBMDIBOHFTBUMFBTUJOUIFBSFBPGDSJNJOBMMBXIBSEMZFWFS
IBQQFOCFDBVTFTPNFFYQFSUTSFDPNNFOEUIFN$SVDJBMDPNQPOFOUTPOUIFXBZUPMBX
SFGPSNBSFVTVBMMZWPJDFTUIBUQVCMJDMZFYQSFTTEJTTBUJTGBDUJPOXJUIUIFMFHBMTUBUVTRVP
.F5PPXBTIPXFWFSOPUUIFPOMZPSNBJODBVTBMGBDUPSGPSQFOBMSFGPSN%JTDVTTJPOT
BNPOHGFNJOJTUT	PUIFS
BDBEFNJDTQPMJUJDJBOTBOEMFHJTMBUPSTstarted years before.F
5PP8IFOUIJTTPDJBMNPWFNFOUCFHBOJO0DUPCFSTPNFDSJNJOBMMBXTIBEBMSFBEZ
CFFODIBOHFE"JNQPSUBOUUVSOJOHQPJOUGSPNUIFQFSTQFDUJWFPGDPNQBSBUJWFMBXXBT
UIF4FYVBM0ČFODFT"DUJO&OHMBOEBOE8BMFTćF(FSNBOQBSMJBNFOUQBTTFEUIF
MBXUIBUSFEFTJHOFEDFOUSBMOPSNTPOTFYVBMBTTBVMUBOETFYVBMBCVTF	4FDUJPOTBOE
PGUIF(FSNBO$SJNJOBM$PEF
JO+VMZ"OPUIFSJNQPSUBOUMBXSFGPSNUPPL
QMBDFSFDFOUMZJO4XFEFO0UIFS&VSPQFBODPVOUSJFTTVDIBT4QBJODPOTJEFSSFGPSN 
8JUISFHBSEUPMFHBMSFGPSNTin the future,UIFJOUFSOBUJPOBM.F5PPEFCBUFDPVMECFDJU
FEBTPOFDBVTBMGBDUPS	PUIFSDBVTBMGBDUPSTDBOCFTIPDLJOHDBTFTTVDIBTUIFHBOHSBQF
JO1BNQMPOB4QBJOJO

*O UIF GPMMPXJOH TFDUJPOT * XJMM BSHVF GSPN UIF QFSTQFDUJWF PG DSJNJOBM MBX UIFP
SZSBUIFS UIBOUIFQFSTQFDUJWFPGDPNQBSBUJWFDSJNJOBM MBXćJTNFBOT UIBU *XJMMOPU
DPNQBSFEFUBJMTPGFYJTUJOHDSJNJOBMMBXTJOBDPNQSFIFOTJWFXBZCVUGPDVTPOXIBUB
XFMMTUSVDUVSFETZTUFNPGTFYVBMPČFODFTshouldMPPLMJLFćFĕSTUTUFQJTUPFYQMBJOwhy 
USBEJUJPOBMTUSVDUVSFTBSFJOOFFEPGSFGPSN"XFMMGPVOEFEDSJUJRVFPGUIFMFHBMTUBUVT
RVPNVTUTIPXIPXUIF MBXIBTFWPMWFE5BMLJOHBCPVU MFHBMIJTUPSZ JOPVSDPOUFYU JT
OPUNFSFMZBNBUUFSPGBDBEFNJDEJTDPVSTFCVUBOJNQPSUBOUTUBSUJOHQPJOUGPSEFNBOET
UP SFGPSN UIF MBXćF DSVDJBM QPJOU JT UIBU USBEJUJPOBM WFSTJPOTPG TFYVBM PČFODFT BSF
CBTFEPOPVUEBUFEDPODFQUTćFOFYU TUFQ JT UP SFDPODFQUVBMJTFXSPOHEPJOH0OFPG
UIF JOTJHIUT*IBWFHBJOFEGSPNPCTFSWJOHBOEQBSUJDJQBUJOH JODSJNJOBM MBXSFGPSNJO
(FSNBOZJT-BXSFGPSNTIPVMEQSPDFFEJOEJTUJODUTUFQT'JSTUUIFĘBXTPGUIFFYJTUJOH
MBXNVTUCFJEFOUJĕFE*OUIFQPMJUJDBMBSFOBUIJTJTPęFOEPOFCZQPJOUJOHUPJOEJWJEVBM
DBTFToDBTFTXIFSFPČFOEFSTEJEOPUHFUDPOWJDUFEPSSFDFJWFEBNJMETBODUJPOXIJDI
XBTQFSDFJWFEBTVOKVTU4VDIFYBNQMFTDBOCFVTFGVMBTBTUBSUJOHQPJOUGPSEFNBOEJOH
SFGPSNCVUBOFYDMVTJWFMZDBTFCBTFEBOBMZTJTJTUPPVOTZTUFNBUJD'FFMJOHTPGJOKVTUJDF
BSFOPUBMXBZTTIBSFECZFWFSZCPEZ4FDPOEMZJUJTFTTFOUJBMUPBDIJFWFDMBSJUZBCPVUUIF
 StrafrechtsänderungsgesetzJOGPSDFTJODF/PWFNCFS#(#M*Q
 4FFGPSBSFDFOUPWFSWJFXIUUQTFEJUJPODOODPNFVSPQFTXFEFOSBQFDPOTFOU
MBXJOUMJOEFYIUNM
 4FFGPSUIF1BNQMPOBDBTFIUUQTXXXOZUJNFTDPNXPSMEFVSPQFTQBJO
QBNQMPOBHBOHSBQFWFSEJDUIUNM
 4FFGPSBSHVNFOUTJOUIF(FSNBOEFCBUFUIBUSFGFSSFEUPHBQTJODBTFMBX	Schutzlücken

Bundestagsdrucksache	1VCMJDBUJPOTPGUIF(FSNBO1BSMJBNFOU
QQČ
Grieger et al.Was Ihnen widerfahren ist, ist in Deutschland nicht strafbar: Fallanalyse zu 
bestehenden Schutzlücken in der Anwendung des deutschen Sexualstrafrechts	#VOEFTWFSCBOE
'SBVFOCFSBUVOHTTUFMMFOVOE'SBVFOOPUSVGFCČ
BWBJMBCMFBUIUUQTXXXGSBVFOHFHFO
HFXBMUEFEFGBMMBOBMZTF[VTDIVU[MVFDLFOJNTFYVBMTUSBGSFDIUIUNM
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GFBUVSFTPGXSPOHEPJOH*OBUIJSETUFQMBXNBLFSTNVTUDPOTJEFSDBSFGVMMZUIFXPSEJOH
PG PČFODFEFTDSJQUJPOT3FGPSNVMBUJOHPČFODFEFTDSJQUJPOT DBOCF B DIBMMFOHJOH UBTL
*USFRVJSFTUIJOLJOHDBSFGVMMZBCPVUIPXUPDMBTTJGZBOEMBCFMPČFODFTBOEXIJDIUFSNT
BSFCFTUTVJUFEUPEFTDSJCFUIFXSPOHGVMDPOEVDUJOPČFODFEFTDSJQUJPOT$IBOHJOHPOF
PČFODFEFTDSJQUJPOXJMMPęFOJNQBDUUIFXIPMFTZTUFNPGTFYVBMPČFODFTJOBDSJNJOBM
DPEFćVTJUJTBMXBZTOFDFTTBSZUPDPOTJEFSTZTUFNBUJDTBOEPWFSBMMDPOTJTUFODZ5FSNJ
OPMPHZDBOCFUSJDLZUPPCFDBVTFFTUBCMJTIFEUFSNTTVDIBTVergewaltigung in German 
law or voldtektJO/PSXFHJBOMBXBSFCBTFEPOIJTUPSJDBMDPODFQUT	TFFTFDUJPOCFMPX
POUIFUSBEJUJPOBMOPUJPOUIBUTFYVBMPČFODFTSFRVJSFWJPMFODF
-FHJTMBUPSTOFFEUPĕOE
XPSETUIBUNBLFTFOTFCPUIJOPVSPSEJOBSZMBOHVBHFTBOEJOMFHBMDPOUFYUTBOEUIBUBSF
OPUJNQSFHOBUFEXJUIPVUEBUFEQSFVOEFSTUBOEJOH*MFBWFUIFTFJOUSJDBDJFTPGUIFUIJSE
TUFQJODSJNJOBMMBXSFGPSNBTJEFBOEGPDVTPOUIFTFDPOETUFQUIBUJTUIFDPODFQUVBM
BOBMZTJTPGXSPOHEPJOH
"UUIJTQPJOUUIJOLJOHBCPVUUIFDSJNJOBMMBXXFNVTUMFBWFUIF.F5PPNPWFNFOU
CFIJOEćJTNPWFNFOUXBTESJWFOCZFNPUJPOTUIFBOHFSPGDPNQMBJOBOUTBOEUIFJO
EJHOBUJPOPGNBOZPUIFSTXIPTZNQBUIJTFEXJUIUIFN8JUIJOBMFHBMDPOUFYUJUJTFT
TFOUJBMUPEFFNPUJPOBMJTFUIFEFCBUFTBOEUPNPWFCFZPOEBOFYDMVTJWFGPDVTPOWJDUJNT
QFSTQFDUJWFT$SJNJOBMQSPIJCJUJPOTTIPVMECFCBTFEPOBGBJSCBMBODJOHPGXIBUDBOCF
FYQFDUFEGSPNDJUJ[FOTPOboth sides UIBU JTQPUFOUJBMPČFOEFSTBOEQPUFOUJBMWJDUJNT
ćFGPSDFPGUIF.F5PPNPWFNFOUDBNFBUUIFDPTUPGnotIBWJOHUIJTLJOEPGCBMBODFE
BOBMZTJT
4. The Traditional Model of Sexual Offences 
4.1 A Very Brief Historical Overview 
5PEFĕOFTFYVBMPČFODFTMBXTPSDPVSUTIBWFBMXBZTIBEUPQBZBUUFOUJPOUPUIFDJSDVN
TUBODFTPGTFYVBMBDUJWJUJFTBOEUPEFDJEFwhich kinds of sexual actsTIPVMECFTVQQSFTTFE 
	BMTPSFHBSEJOHNBUUFSTPGHFOEFSBOENBSJUBMTUBUVT
BOEwhich conditionsNVTUQSFDFEF
UIFTFYVBMBDUUPDBSSZUIFFWBMVBUJPOADSJNJOBMXSPOHEPJOHćFTFDPOEQPJOUJTJNQPSU
BOUGPSNZTVCKFDU5SBEJUJPOBMMZUIFMBXGPDVTFEPOXIBUUIFPČFOEFSIBEBDUJWFMZEPOF
QSJPSUPUIFTFYVBMBDUBOESFRVJSFEan act with coercive impactćFDPSFPGXSPOHEPJOH
BTJUBQQFBSFEGPSJOTUBODFJONFEJFWBMMBXTXBTWJPMFODF3BQFSFRVJSFEUIBUUIFPČFOE
FSBQQMJFEWJPMFODFJOPSEFSUPDPNNJUUIFTFYVBMBDU"MTPUIFTFYVBMUSBOTHSFTTJPOXBT
 "TPDJFUZUIBUEJEOPUBJNGPSJUTPXOFYUJODUJPODPVMEOPUIBWFDSJNJOBMJTFEFWFSZJOTUBODF
PGTFYVBMDPOEVDU	BUMFBTUOPUQSJPSUPUIFJOWFOUJPOPGIVNBOSFQSPEVDUJPOXJUIPVUTFYVBM
JOUFSDPVSTFoJOEZTUPQJBOTDFOBSJPTBUPUBMCBOPOTFYXPVMECFJNBHJOBCMF

#FSHFO+PVSOBMPG$SJNJOBM-BXBOE$SJNJOBM+VTUJDFt
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JOJUJBMMZSFTUSJDUFEUPWBHJOBMJOUFSDPVSTFUIBUEFTUSPZFEGFNBMFWJSHJOJUZ	PSUIFSFQVUB
UJPOPGCFJOHBAIPOPVSBCMFXPNBO
0OFSFBTPOGPSUIFUSBEJUJPOBMGPDVTPOWJPMFODF
XBT UIF MPXEFHSFFPG TPQIJTUJDBUJPO SFHBSEJOH FWJEFODF JONFEJFWBM USJBMT o UIVT UIF
OFDFTTJUZPGXJUOFTT SFQPSUTBCPVU TIPVUJOHBOEPUIFSPCTFSWBCMF TJHOTPG SFTJTUBODF 
"OPUIFSSFBTPOXBTUIBUSBQFMBXIBEOPUIJOHUPEPXJUITFYVBMBVUPOPNZCVUQSPUFDU
FEPMEGBTIJPOFEOPUJPOTPGGFNBMFIPOPVS*OBEEJUJPOUIFMBXBHBJOTJODFIJTUPSJDBM
UJNFT DPOUBJOFE B TFDPOE USBDL PG TFYVBM PČFODFT PęFO MBCFMMFE ATFYVBM BCVTFćF
CBTJDJEFBJTUIBUVOEFSDFSUBJODJSDVNTUBODFTWJPMFODFJTOPUOFDFTTBSZCFDBVTFUIFWJD
UJNJTOPUDBQBCMFPGEFGFOEJOHIFSTFMGćFDMBTTJDBMTDFOBSJPTXFSFTFYVBMJOUFSDPVSTF
XJUIBTMFFQJOHXPNBOPSXJUIBXPNBOXIPIBEGPSPUIFSSFBTPOTMPTUDPOTDJPVTOFTT 
ćFQSPIJCJUJPOTBHBJOTUTFYVBMBCVTFQMBZFEIPXFWFSBTVCPSEJOBUFSPMF6OEFSOPSNBM
DJSDVNTUBODFTUIFMBXTBTTVNFEUIBUBOIPOPVSBCMFXPNBOXPVMEEFGFOEIFSIPOPVS
BOEDSJNJOBMXSPOHEPJOHUIVTSFRVJSFEBOBDUPGUIFPČFOEFSUPPWFSDPNFPSQSFFNQU
QIZTJDBMSFTJTUBODF
ćFSBOHFPGDSJNJOBMMJBCJMJUZFYQBOEFETPNFXIBUPWFSUIFDPVSTFPGDFOUVSJFT*O
UIF$SJNJOBM$PEFPGUIF(FSNBO&NQJSFGSPNUIFNFSFUISFBUPGWJPMFODFDPN
QMFNFOUFEUIFFYFSDJTFPGBDUVBMWJPMFODF#VUUIFNBJOQPJOUSFNBJOFEXFMMJOUPUIFth 
DFOUVSZMFHBMEFĕOJUJPOTPGSBQFBOETFYVBMBTTBVMUSFRVJSFEUIBUUIFPČFOEFSIBEactively 
done somethingUPDPFSDFUIFWJDUJNJOUPPCFEJFODF)JTDPFSDJWFBDUTDPVMECFWJPMFODFPS
UISFBUFOJOHUIFPUIFSQFSTPOXJUIWJPMFODFPSPUIFSTFSJPVTOFHBUJWFDPOTFRVFODFT	TFF
 4FF"SU$POTUJUVUJP$SJNJOBMJT$BSPMJOB	A/PU[VDIU
#VSHFTT+BDLTPO)JTUPSZPG3BQF
Law in A Most Detestable Crime: New Philosophical Essays On RapeFE#VSHFTT+BDLTPO
	0YGPSE6OJWFSTJUZ1SFTT
QQ
 4FFGPSUIFJNQPSUBODFPGXIBUXBTDBMMFEA(FSàęF	MPVETIPVUJOH
%BOFZeter und Mordio!: 
Vergewaltigung in Recht und Literatur	8BMMTUFJO7FSMBH
Q
 ,SBU[FS$FZMBOFinalität, Widerstand, “Bescholtenheit”	%VODLFS)VNCMPU
QQČ
 4FFUIFIFBEJOHTPG4FDUBDPGUIF(FSNBO$SJNJOBM$PEFBOE4FDU	PMEWFSTJPO
QSJPSUP

 #FTJEFTQIZTJDBMJODBQBDJUBUJPOPMEFSMBXTBMSFBEZIBEBDLOPXMFEHFEUIBUTFYVBMBCVTF
DBOBMTPPDDVSUISPVHIDPFSDJPOCZTJUVBUJPO*OTPNFJOTUJUVUJPOBMDPOUFYUTQFSTPOTDBO
CFJOUJNJEBUFEUPBEFHSFFUIBUPUIFSTEPOPUOFFEUPBQQMZWJPMFODFPSUISFBUTJOPSEFS
UPPCUBJOTFYVBMGBWPVSTPSQBTTJWFPCFEJFODF	TFFGPSJOTUBODF4FDUڀPGUIF(FSNBO
ReichstrafgesetzbuchXIJDIDSJNJOBMJTFETFYVBMBDUTXJUIUFBDIFSTGPTUFSQBSFOUTEPDUPST
JOIPTQJUBMTFUD

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4FDUB
PGUIF/PSXFHJBO$SJNJOBM$PEFUISFBUFOJOHDPOEVDU
 Criminal laws in 
NBOZ&VSPQFBODPVOUSJFTVOUJMUPEBZBSFCBTFEPOUIJTUSBEJUJPOBMNPEFMćF/PSXFHJBO
DSJNJOBMMBXDPVMECFDBMMFEBTFNJUSBEJUJPOBMNPEFMBDPOTFOUCBTFEOPSNFYJTUT	4FDU

CVUUIFQFOBMUZ	ĕOFPSJNQSJTPONFOUOPUFYDFFEJOHPOFZFBS
JTSBUIFSMPXćF
DFOUSBMOPSNJO4FDUXJUIUIFIFBEJOHAWPMEUFLUTUJMMGPMMPXTUIFUSBEJUJPOBMBQQSPBDI
XJUIJUTGPDVTPOWJPMFODFUISFBUPSJODBQBDJUZ
4.2 Flaws of the Traditional Model 
4FYVBMPČFODFTVOEFSUIFUSBEJUJPOBMNPEFMIBWFPOFNBKPSĘBXUIFZXFSFOPUEFTJHOFE
UPQSPUFDU TFYVBMBVUPOPNZ0OFIBT UPLFFQ JONJOE UIBUFWFO UIFHFOFSBMOPUJPOPG
BVUPOPNZJTBSBUIFSOFXEFWFMPQNFOUJOIVNBOIJTUPSZ8IFOJUDPNFTUPUIFOPUJPO
of sexualBVUPOPNZBOEQBSUJDVMBSMZTFYVBMBVUPOPNZfor womenUIJTQPJOUJTFWFONPSF
JNQPSUBOU3VMFTGPSTFYVBMDPOEVDUXFSFGPSBMPOHUJNFSFMJHJPVTBOEPSNPSBMSVMFT
CVUOPUJOTUSVNFOUTUPQSPUFDUUIFDIPJDFTPGJOEJWJEVBMT*OGPSNFSUJNFTJUXPVMEIBWF
CFFO DPOTJEFSFE B QSFQPTUFSPVT JEFB UIBU EJTSFHBSE GPS BO JOEJWJEVBMXPNBOTXJTIFT
TIPVMECFDPOTJEFSFEUIFDPSFPGXSPOHEPJOHćFJOWFOUJPOPGBVUPOPNZ and the idea 
UIBUUIFDSJNJOBMMBXTIPVMEQSPUFDUJOEJWJEVBMTXFSFGVOEBNFOUBMTIJęTJOPVSOPSNB
UJWFGSBNFXPSLTćFTUBSUJOHQPJOUUPEBZNVTUCFWJDUJNTBVUPOPNZPSNPSFQSFDJTFMZ
UIFJSSJHIUUPOFHBUJWFTFYVBMGSFFEPN 
4VDI GVOEBNFOUBM TIJęTNBLF JUOFDFTTBSZ UP SFFYBNJOFDSJNJOBM MBXTXJUIPMEFS
SPPUT1SJNBGBDJFJUJTOPUMJLFMZUIBUMBXTOPUEFTJHOFEGPSUIFQVSQPTFPGQSPUFDUJOHTFY
VBMBVUPOPNZBSFXFMMTVJUFEUPUIBUQVSQPTF0ODFOPSNBUJWFQSFNJTFTIBWFDIBOHFE
UIFMFHBMEFĕOJUJPOTPGTFYVBMPČFODFTTIPVMECFSFDPOTJEFSFEJOBHFOVJOFMZGSFTIXBZ
OPUCVSEFOFECZUSBEJUJPOBMDPODFQUT-FHJTMBUVSFTJOUIFQPTUXBSQFSJPEJO&VSPQFEJE
 *O(FSNBOMBXVOUJMUIFDSJNFTPGTFYVBMDPFSDJPOBOESBQFSFRVJSFEQIZTJDBMGPSDF
FYQMJDJUUISFBUTPGQIZTJDBMJOKVSJFTPSWJDUJNTGFBSPGQIZTJDBMJOKVSJFT4NBMMBEEJUJPOTUPUIF
USBEJUJPOBMNPEFMDBNFXJUIUIF4USBGSFDIUTÊOEFSVOHTHFTFU[+VMZ#(#M*Q
CFUXFFOBOE4FDU*/SPGUIF(FSNBO$SJNJOBM$PEFDPOUBJOFEUIFPČFODF
EFTDSJQUJPOADPFSDFTBOPUIFSQFSTPOCZFYQMPJUJOHBTJUVBUJPOJOXIJDIUIFWJDUJNJTVOQSPUFDUFE
BOEBUUIFNFSDZPGUIFPČFOEFS	/SBOEDPOUBJOFEUIFUSBEJUJPOBMADPFSDJPOCZGPSDFPSCZ
UISFBUPGJNNJOFOUEBOHFSUPMJGFBOEMJNCDMBVTFT
ćJTXBTNFBOUUPSFDPHOJTFUIBUBWJDUJNT
GFBSPGQIZTJDBMWJPMFODFEPFTOPUBMXBZTEFQFOEPOUIFPČFOEFSTFYQMJDJUUISFBUT)PXFWFS
VOUJMUISFBUTPUIFSUIBOUISFBUTXJUIQIZTJDBMWJPMFODFXFSFOPUJODMVEFEJOUIFTFDUJPOPO
TFYVBMPČFODFTJOUIF(FSNBO$SJNJOBM$PEF
 4FF4DIOFFXJOEThe Invention of Autonomy	$BNCSJEHF6OJWFSTJUZ1SFTT

 4FFTVQSBOPUFBOE4JFEFOUPSQInventing the Individual	1FOHVJO1SFTT
GPSUIFFWFO
NPSFHSPVOECSFBLJOHOPSNBUJWFTIJęUPXBSETUIFJOEJWJEVBMQFSTPO
 4FF)ÚSOMF4FYVFMMF4FMCTUCFTUJNNVOH#FEFVUVOH7PSBVTTFU[VOHFOVOELSJNJOBMQPMJUJTDIF
'PSEFSVOHFOZeitschrift für die gesamten Strafrechtswissenschaften (ZStW) 	
QQ
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OPUQBZTVďDJFOUBUUFOUJPOUPUIJT'PSJOTUBODFUIF(FSNBOMFHJTMBUPSJOSFWJTFEUIF
IFBEJOHJOUIFDIBQUFSPGUIF$SJNJOBM$PEFPOTFYVBMPČFODFTTVNNBSJTJOHUIFNXJUI
UIFUJUMFAQSPUFDUJPOPGTFYVBMBVUPOPNZoIPXFWFSXJUIPVUNBLJOHUIFDSVDJBMTUFQPG
SFDPOTJEFSJOHUIFPČFODFEFTDSJQUJPOT-FHBMSFGPSNFSTTIPVMETUBSUXJUIUIFRVFTUJPO
*GXFEJEOPUIBWF DSJNJOBMQSPIJCJUJPOT BHBJOTU TFYVBMNJTDPOEVDUIPX TIPVME UIFZ
CFDPOTUSVDUFE -BXZFSTBOE KVEHFTCVUBMTP MBXQSPGFTTPSTXIPXSJUFDPNNFOUBSJFT
POFYJTUJOHDSJNJOBMMBXTBSFOPUVTFEUPUIFJEFBPGEFTJHOJOHMBXTGSPNTDSBUDI'PS
CFIBWJPVSBMTDJFOUJTUTUIFTPDBMMFEstatus quoFČFDUTBSFBGBNJMJBSQIFOPNFOPOćF
TBNFQTZDIPMPHJDBMQIFOPNFOBDBOCFPCTFSWFEJGUIPTFXIPBSFUSBJOFEUPBQQMZMFHBM
OPSNTBSFBTLFEUPQSPQPTFOFXOPSNToUIFCJBTJOGBWPVSPGUIFLOPXOJTSBUIFSTUSPOH
	QFSIBQTFWFONPSFQSPOPVODFEBNPOHMBXZFSTBOEKVEHFTUIBOJOPUIFSQSPGFTTJPOT

*OUIFEJTDVTTJPOTQSFDFEJOHUIFSFGPSNPGUIF(FSNBODSJNJOBMMBXJOPQQPOFOUT
PGDIBOHFBSHVFEUIBUTFYVBMBVUPOPNZXBTJOGBDUGVMMZQSPUFDUFECZUIFPMEMBX ei-
therQFSTPOTBSFJODBQBDJUBUFEPSDPFSDFEXJUIWJPMFODFPSUISFBUTorUIFZTJNQMZBDDFQU
UIFPUIFSQFSTPOTPČFSBOETFYCFDPNFTDPOTFOTVBMTFYćJTWJFXNJTTFEIPXFWFSUIF
DPNQMFYJUJFTPGTPDJBMSFBMJUZBOEJUXBTDPODFQUVBMMZĘBXFEoMBDLPGWJPMFODFBOEMBDLPG
JODBQBDJUBUJPOEPFTOPUFRVBMDPOTFOU
5. New Paradigms for Defining Sexual Assault
5.1 Consent And Communication
3FESBęJOHDSJNJOBM MBXTTIPVMECFHJOXJUIUIF JOTJHIU UIBUOFXQBSBEJHNTNVTU UBLF
DFOUSF TUBHF GPS BTTFTTJOH TFYVBM DPOEVDU BT DSJNJOBMXSPOHEPJOHćF USBEJUJPOBM BT
sessment focused exclusivelyPOUIFNPSBMXSPOHUIFPČFOEFSIBTDPNNJUUFECZBDUJWFMZ
DPFSDJOHPSBCVTJOHPUIFST*GMBXTBJNUPQSPUFDUOFHBUJWFTFYVBMGSFFEPNUIFGFBUVSFT
UIBUDPOTUJUVUFUIFDPSFPGXSPOHEPJOHNVTUCFPUIFSDJSDVNTUBODFTUIBOCFGPSF$FO
 4USBGSFDIUTSFGPSNHFTFU[/PWFNCFS#(#M*Q
 4FFGPSJOTUBODF4BNVFMTPO;FDLIBVTFS4UBUVT2VP#JBTJO%FDJTJPO.BLJOHJournal of Risk 
and Uncertainty	
QQČ
 'JTDIFS/PDIFJONBMfڀ4U(#VOEEJF*TUBOCVM,POWFOUJPOZeitschrift für internationale 
Strafrechtsdogmatik	ZIS
	
QQČBUQQG
 4FFGPSBDSJUJRVFPGUIFPMEMBX&TUSJDIReal Rape 	)BSWBSE6OJWFSTJUZ1SFTT
4DIVMIPGFS
Unwanted Sex. The Culture of Intimidation and the Failure of Law	)BSWBSE6OJWFSTJUZ
1SFTT
,SBU[FS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USBMRVFTUJPOTTIPVMECF8IBUEJEUIFDPNQMBJOBOUXBOU 8FSFIJTPSIFSXJTIFTCBTFE
POOPOEFĕDJFOUQSPDFTTFTPGEFDJTJPONBLJOH )PXEJEUIFDPNQMBJOBOUDPNNVOJDBUF
XJUIUIFPUIFSQFSTPO *GUIFDPNQMBJOBOUFYQSFTTFEBQQSPWBMPSEJEOPUFYQSFTTEJTBQ
QSPWBMXFSFUIFTPMFHSPVOETJODBQBDJUZPSBIJHIMZDPFSDJWFTJUVBUJPO 4IJęJOHUIFGPDVT
EPFTOPUNFBOUIBUUIFPČFOEFSTDPOEVDUOPMPOHFSNBUUFSTćFWBMJEJUZPGUIFWJDUJNT
DPOTFOUBOEUIFSFMFWBODFPGDPFSDJWFGBDUPSTDBOPGDPVSTFEFQFOEPOXIBUUIFPČFOE
FSEJE#VUEFTDSJQUJPOTPGBOPČFOEFSTDPOEVDUBTDPFSDJPOPSBCVTFBSFPOMZQBSUPGB
CSPBEFSBOENPSFDPNQMFYBOBMZTJTUIBUTIPVMEGPDVTPOUIFinteraction between offender 
and victim
*GMFHJTMBUVSFTSFWJTFOBUJPOBMDSJNJOBMMBXTUIFZPęFOSFMZPOAMBDLPGDPOTFOUBTUIF
DFOUSBMFMFNFOUGPSTFYVBMBTTBVMUTFFUIF&OHMJTI4FYVBM0ČFODFT"DU"DDPSEJOH
UPOFXTQBQFSSFQPSUT UIF4QBOJTIHPWFSONFOU JTQMBOOJOHBTJNJMBS MBXSFGPSNćF
CSBOEOFX4XFEJTIMBXVTFEUIFFYQSFTTJPOfrivilligt	WPMVOUBSZ
6OGPSUVOBUFMZJUJTOPU
FOUJSFMZDMFBSXIBUJTNFBOUXIFODSJNJOBMMBXTSFGFSUPUIFWJDUJNTDPOTFOUJOPČFOTFEF
TDSJQUJPOTćFOPUJPOPGDPOTFOUOFFETTPNFDMBSJĕDBUJPO0OFDBOVOEFSTUBOEDPOTFOU
BOEWPMVOUBSJOFTTBTBOinner mental stateBOEUIJTTFFNTUPCFUIFXBZJUJTVOEFSTUPPE
JO&OHMJTIMBX0OUIJTJOUFSQSFUBUJPOUIFEFDJTJWFGBDUPSJTXIBUUIFWJDUJNUSVMZXBOU
FEXIJMFUIFRVFTUJPOXIBUUIFZcommunicatedPOMZDPNFTVQXJUISFHBSEUPFWJEFODF
BTBOJOEJDBUPSPGUIFSFMFWBOUJOOFSNFOUBMTUBUF
*ONZWJFXUIFSFBSFTFSJPVTQSPCMFNTXJUIBTUSPOHFNQIBTJTPOJOOFSNFOUBMTUBUFT
'JSTU UIFSFBSFQSPCMFNTXJUIFWJEFODF*OTPNFCPSEFSMJOFDBTFTFWFOBOIPOFTUBOE
UIPVHIUGVM QFSTPONJHIU IBWF QSPCMFNT EFDJEJOHXFFLT PSNPOUIT MBUFSXIFUIFS TIF
SFBMMZXBOUFEUIJTćFJOOFSTUBUFPGXBOUJOHTPNFUIJOHcanCFQFSDFJWFEBTBDMFBSBOE
EJTUJODUTUBUFPGDPOTDJPVTOFTTCVUUIJTJTOPUOFDFTTBSJMZUIFDBTF*GMFHBMEFDJTJPOTDBO
CFNBEFXJUIPVUUIFTPNFUJNFTEJďDVMUSFDPOTUSVDUJPOPGTVCKFDUJWFNFOUBMTUBUFTUIJT
JTBMXBZTUIFQSFGFSBCMFPQUJPO4FDPOEMZJUJTBNBUUFSPGGBJSOFTTUPGPDVTPODPNNV
OJDBUFEDPOTFOUSBUIFSUIBOPOJOOFSVOTQPLFOBUUJUVEFT.PEFSODSJNJOBMMBXDBOBOE
TIPVME BDLOPXMFEHFOPU POMZEVUJFT GPS PČFOEFST CVU BMTP PCMJHBUJPOT GPS UIPTFXIP
MBUFSDMBJNUPCFWJDUJNTPGBDSJNF1TZDIPMPHJTUTBOETPDJPMPHJTUTDBOFYQMBJOXIZTPNF
QFSTPOT BOEQBSUJDVMBSMZ TPNFXPNFONJHIUCF SFMVDUBOU UP DPNNVOJDBUF UIFJSXJMM
PQFOMZJOTFYVBMDPOUFYUTćFHFOFSBMMJOFCFUXFFOSJHIUGVMBOEXSPOHGVMDPOEVDUJO
UIFDSJNJOBMMBXNVTUIPXFWFSCFESBXOBDDPSEJOHUPNPSFTUBOEBSEJTFEWJFXTPGIPX
DJUJ[FOTTIPVMECFIBWFBOEDPNNVOJDBUFXJUIFBDIPUIFS'SPNUIJTQPJOUPGWJFXUIF
 IUUQTXXXUIFHVBSEJBODPNXPSMEKVMTQBJOUPJOUSPEVDFZFTNFBOTZFTTFYVBM
DPOTFOUMBX
 4UFWFOTPO%BWJFT(VOO#MBDLTUPOFT(VJEFUPćF4FYVBM0ČFODFT"DU	0YGPSE
6OJWFSTJUZ1SFTT
QA$POTFOUJTBCTFOUXIFSFUIFQFSTPOEPFTOPUXBOUUPIBWFTFYVBM
JOUFSDPVSTF
 'SJUI4FYVBMTDSJQUTTFYVBMSFGVTBMTBOESBQFJORape. Challenging contemporary thinkingFET
)PSWBUIBOE#SPXO	8JMMBO1VCM
QQČBUQQG
#FSHFO+PVSOBMPG$SJNJOBM-BXBOE$SJNJOBM+VTUJDFt
129
DFOUSBMDPODFQUTGPSNPEFSODSJNJOBMMBXPOTFYVBMPČFODFTTIPVMECF consent and com
munication. 
#PUIUIFOFX(FSNBODSJNJOBMMBXBOEUIFOFX4XFEJTIMBXBDLOPXMFEHFUIBUDPN
NVOJDBUJPONBUUFST*O(FSNBOMBXUIFDFOUSBMPČFODFEFTDSJQUJPOSFRVJSFTUIBUUIFBE
WFSTFXJMMNVTUCFSFDPHOJTBCMF	4FDU*
BOEUIF MFHJTMBUJWFNBUFSJBMTFYQMBJO UIBU
UIFDPNQMBJOBOUTDPNNVOJDBUJPOJTPGDFOUSBMJNQPSUBODFGPSXIBUXBTSFDPHOJTBCMF 
*O4XFEJTIMBX	4XFEJTI$SJNJOBM$PEF$IBQ4FDU
UIJTLJOEPGFYQMBOBUJPOIBT
NBEFJUJOUPUIFMBXJUTFMG)FSFXFĕOEBDMBVTFUIBUTUJQVMBUFTXIFOKVEHJOHXIFUIFS
UIFQBSUJDJQBUJPOXBTWPMVOUBSZJUTIPVMECFFTQFDJBMMZDPOTJEFSFEXIFUIFSWPMVOUBSJOFTT
IBTCFFOFYQSFTTFECZXPSEPSBDUPSJOTPNFPUIFSXBZ
5.2 ‘No means No’ or ‘Only Yes means Yes’?
8IBULJOEPGDPNNVOJDBUJPOTIPVMECFSFRVJSFEUPNBSLUIFUISFTIPMECFUXFFOMBXGVM
BOEXSPOHGVMTFYVBMBDUT 5PVOEFSTUBOEUIFEJČFSFODFTCFUXFFOUIFNPEFMTVOEFSEJT
DVTTJPOJUJTIFMQGVMUPTLFUDIEJČFSFOUTDFOBSJPTPGDPNNVOJDBUJPO*OUIFĕSTUTDFOBSJP
BMMQFSTPOTJOWPMWFEFYQSFTTUIFJSBQQSPWBMćJTJTUIFOPSNBMDBTFPGTFYVBMJOUFSBDUJPOT
CVUVOEFSDFSUBJODJSDVNTUBODFTJUDBOTUJMMCFTFYVBMBCVTF	GPSJOTUBODF JGPOFPGUIF
QFSTPOTJOWPMWFEJTBDIJME
4FDPOETDFOBSJPOPDPNNVOJDBUJPOUPPLQMBDFCFDBVTFUIF
MBUFSDPNQMBJOBOUTcould not DPNNVOJDBUF	DBTFTPGJODBQBDJUBUJPO
*OUIFUIJSEUZQFPG
TDFOBSJPUIFDPNQMBJOBOUTDPNNVOJDBUFEUIBUUIFZEJEOPUXBOUTFYVBMBDUT'JOBMMZUIF
GPVSUITDFOBSJPDPOTJTUTPGDBTFTXIFSFDPNNVOJDBUJPOXPVMEIBWFCFFOQPTTJCMFCVUEJE
OPUIBQQFO
ćFUIJSEDPOTUFMMBUJPO	DPNQMBJOBOUTDPNNVOJDBUFEUIBUUIFZEJEOPUXBOUTFYVBM
BDUT
BOEJUTMFHBMDPOTFRVFODFTBSFTVNNBSJTFEXJUIUIFTMPHBOA/PNFBOTOP*GDSJN
JOBMQSPIJCJUJPOTBJNUPQSPUFDUOFHBUJWFTFYVBMGSFFEPNDSJNJOBMMJBCJMJUZGPSUIFPUIFS
QFSTPOJTBQQSPQSJBUF)FPSTIFNVTUSFTQFDUSFGVTBMFYQSFTTFEWFSCBMMZPSUISPVHIVO
FRVJWPDBMHFTUVSFTPSDPOEVDUGPSJOTUBODFQVTIJOHUIFPUIFSBXBZDSZJOHBUUFNQUJOH
UPMFBWFFUD$PNNVOJDBUJOHAOPJTBTVďDJFOUSFRVJSFNFOUćFDSJNJOBMMBXEPFTOPU
OFFEUPBTLBOETIPVMEOPUCPUIFSXJUIUIFRVFTUJPOA8IZEJEUIFWJDUJNnot do more 
UIBO TBZJOH OP ćJTXBTXIBU UIF USBEJUJPOBM BQQSPBDI EJE CMBNJOH POMZ PČFOEFST
XIPQSFWFOUFEFTDBQFPSQIZTJDBMSFTJTUBODFXJUIGPSDFPSUISFBUT#VUBHBJOUIFDPSFPG
XSPOHEPJOHJTUIFSFGVTBMUPSFTQFDUUIFSJHIUUPOFHBUJWFTFYVBMGSFFEPNOPUUISFBUTPS
WJPMFODFBTTVDIćSFBUTPSWJPMFODFFOIBODFUIFTFWFSJUZPGXSPOHEPJOHBTBEEJUJPOBM
FMFNFOUTCVUBSFOPUDPOTUJUVUJWFGPSUIFFYJTUFODFPGXSPOHEPJOH
ćFDPOUFNQPSBSZEFCBUFBCPVU MBXSFGPSNPęFO GPDVTFTPO UIFDIPJDFCFUXFFOB
A/PNFBOT/PNPEFMBOEBOA0OMZ:FTNFBOT:FTNPEFM	BďSNBUJWFDPOTFOU
ćFEJG
 Bundestagsdrucksache	#5%ST
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GFSFODFCFDPNFTSFMFWBOUJGPOFUVSOTUPUIFGPVSUITDFOBSJPUIFDPNQMBJOBOUcould have 
DPNNVOJDBUFEMBDLPGDPOTFOUUPTFYVBMBDUTCVUdid not do soA$PVMEIBWFDPNNVOJ
DBUFEJTJNQPSUBOUoJGUIFWJDUJNXBTTMFFQJOHVOEFSBOBFTUIFUJDTPSJOBTUVQPSEVFUP
JOUPYJDBUJPOUIJTJTBDBTFPGJODBQBDJUBUJPO%FCBUFETDFOBSJPGPVSUZQFDBTFTBSFUIPTF
XIFSFBOPCTFSWFSXPVMEEFTDSJCFUIFTJUVBUJPOBTVODMFBSPSBNCJWBMFOUćFEFTDSJQUJPO
AVODMFBSPSABNCJWBMFOUDBOĕUJGUIFQFSTPOTJOWPMWFEIBEBQSJPSGSJFOEMZJOUFSBDUJPO
	TVDIBTCFJOHPOBEBUFPSGSJFOETTQFOEJOHUJNFUPHFUIFS
BOEXIFODPOGSPOUFEXJUIB
TFYVBMQSPQPTBMPOFQFSTPOFJUIFSSFNBJOTFOUJSFMZQBTTJWF	HJWFTOPOFHBUJWFPSQPTJUJWF
HFTUVSFTBUBMM
PSTXJUDIFTCBDLBOEGPSUICFUXFFOTJHOBMTPGDPOTFOUBOETJHOBMTPGEJT
TFOU4VDICFIBWJPVSXPVMEMFBWFBIZQPUIFUJDBMPCTFSWFSQV[[MFE
"OA0OMZ:FTNFBOT:FTBQQSPBDIJOTJTUTPOBďSNBUJWFDPOTFOU-BDLPGFYQMJDJUDPO
TFOUNFBOTDSJNJOBMMJBCJMJUZGPSUIFPUIFSQFSTPO6OEFSB A/PNFBOT/PBQQSPBDI
USVMZ BNCJWBMFOU TJUVBUJPOTXJMM OPU MFBE UP DSJNJOBM QVOJTINFOU#FGPSF * EFGFOE UIF
BQQSPBDIPGUIFOFX(FSNBOMBXPOFQPJOUOFFETUPCFFNQIBTJTFE0VSUPQJDJTOFJUIFS
NPSBMJUZOPSFEVDBUJPO'PSNPSBMSVMFTBOETQFDJĕDBMMZBTBNPSBMSVMFPGDPOEVDUUBVHIU
UPUFFOBHFSTJUNJHIUCFBHPPEJEFBUPNBJOUBJOhigh standards of considerateness and 
TFOTJUJWJUZBOEUPSFDPNNFOEBTLJOHJGPOFJTVODFSUBJOPGUIFPUIFSTXJTIFT%JČFSFOU
BTTFTTNFOUTBSFSFDPNNFOEBCMFGPSDSJNJOBMQVOJTINFOUXJUIJUTTFSJPVTDPOTFRVFODFT
GPSUIFGVUVSFMJWFTPGDPOWJDUFETFYPČFOEFST	BOEBMTPUIPTFXIPNFSFMZBSFBDDVTFEPG
BTFYDSJNF
8JUIJOUIFDPOUFYUPGDSJNJOBMMBX*FNQIBTJTFJOHFOFSBMOPUKVTUGPSTFY
VBMPČFODFTCPUIWJDUJNTSJHIUTandWJDUJNTPCMJHBUJPOTćFDSJNJOBMMBXBEESFTTFT
DJUJ[FOTXJUIDJUJ[FOT SFTQPOTJCJMJUJFToPOboth sidesPGXIBUNJHIUCF MBUFS MBCFMMFEB
AWJDUJNPČFOEFSJOUFSBDUJPO0GDPVSTFDSJNJOBMMBXTXJMMOPUTQFMMPVUWJDUJNTPCMJHB
UJPOTFYQMJDJUMZ0ČFODFEFTDSJQUJPOTPOMZEFĕOFXIBULJOEPGDPOEVDUMFBETUPDSJNJOBM
MJBCJMJUZ GPSPČFOEFST#VUNBOZEFĕOJUJPOTPGDSJNJOBMDPOEVDU implicitly SFRVJSF UIBU
WJDUJNTIBWFUPCFIBWFJODFSUBJOXBZTJGUIFMBXMBUFSJTUPTUJQVMBUFUIBUUIFZIBWFCFFO
XSPOHFEćFDSJNFPGTFYVBMBTTBVMUTIPVMECFGPSNVMBUFEJOBXBZUIBUQSFTVNFTBOPC
MJHBUJPOUPDPNNVOJDBUF*GUIFDPNQMBJOBOUJTBOBEVMUBOEXBTBCMFUPUIJOLBOEFYQSFTT
IFSXJMMBOZBNCJWBMFODFDBOCFEJTTPMWFEFBTJMZPOFTJNQMFAOPPSBHFTUVSFPGSFKFDUJPO
JTTVďDJFOUćFEFNBOEUPDMBSJGZPOFTXJTIFTJTBSFBTPOBCMFEFNBOEJGUIFTJUVBUJPO
XBTUSVMZBNCJHVPVTPSJGPOFIBTCFIBWFEJOBOJODPOTJTUFOUXBZ8JUISFHBSEUPUIF
 4FFGPSUIJTBQQSPBDI-JUUMF'SPN/P.FBOT/PUP:FT.FBOT:FTćF3BUJPOBM3FTVMUTPGBO
"ďSNBUJWF$POTFOU4UBOEBSEJO3BQF-BXVand. L. Rev	
QQČ5VFSLIFJNFS
"ďSNBUJWF$POTFOU Ohio St. J. Crim. L.	
QQČ"OEFSTPO/FHPUJBUJOH4FY
S. Cal. L. Rev.	
QQČ)FSOJOH*MMHOFSA+BIFJU+Bo,POTFOTPSJFOUJFSUFS"OTBU[JN
EFVUTDIFO4FYVBMTUSBGSFDIUZeitschrift für Rechtspolitik	ZRP
	
QQČ%PVHIFSUZ
Yes Means Yes$POTFOUBT$PNNVOJDBUJPO Philos. Public Aff.	
QQČ
 4FFGPSNPSBMQIJMPTPQIZ%PVHIFSUZ	TVQSBOPUF

 )ÚSOMF%JF0CMJFHFOIFJUTJDITFMCTU[VTDIàU[FOVOEJISF#FEFVUVOHGàSEBT4USBGSFDIU
Goltdammer’s Archiv	("
	
QQČ)ÚSOMF	TVQSBOPUF

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PUIFSQFSTPOUIFTUJHNBADSJNJOBMXSPOHEPJOHJTUPPTUSPOHJGUIFTJUVBUJPOXBTVODMFBS
PSBNCJWBMFOU*UJTPOFUIJOHUPVOEFSTUBOEEJďDVMUJFTXJUICFJOHTUSBJHIUGPSXBSEBOEUP
KVEHFUIFDPOEVDUPGUIFNPSFBTTFSUJWF	UZQJDBMMZNBMF
BDUPSBTJOTFOTJUJWF	ZFTJOEFFE
IFTIPVMEIBWFBTLFE
oCVUJUJTBOPUIFSUIJOHUPEFDMBSFUIJTBDSJNJOBMXSPOH
ćF(FSNBOTPMVUJPOJOPVSOFXMBXJTUPDPNCJOFBA/PNFBOT/PBQQSPBDIBTUIF
TUBOEBSE GFBUVSFXJUI BO A0OMZ:FTNFBOT:FTTPMVUJPO GPS TPNF FYDFQUJPOBM DJSDVN
TUBODFT *ONZ WJFX UIJT JT B TFOTJCMF DPNQSPNJTFćF HFOFSBM JEFB JT OPU UP QVOJTI
QFSTPOTXIPJOJUJBUFETFYJOVODMFBSBOEBNCJWBMFOUTJUVBUJPOTXIJDINFBOTUIBUUIFMBX
JNQMJDJUMZSFDPHOJTFTBOPCMJHBUJPOUPNBLFBOBEWFSTFXJMMUSBOTQBSFOUćFSFMFWBOUQBT
TBHFJOUIFPČFODFEFTDSJQUJPOJTABHBJOTUUIFSFDPHOJTBCMFXJMMPGBOPUIFSQFSTPO	4FDU
*PGUIF(FSNBO$SJNJOBM$PEF
*GDPNQMBJOBOUTBSHVFUIBUUIFZEJEOPUXBOUTFY
VBMBDUTUIFZIBWFUPBDDFQUUIFPCKFDUJPOAZPVTIPVMEIBWFDPNNVOJDBUFEUIJT)PXFWFS
KVEHNFOUTBCPVUXIBUJTGBJSUPCPUITJEFTTIJęJGUIFDPNQMBJOBOUTVČFSFEGSPNBIBOEJ
DBQJOKVEHJOHUIFTJUVBUJPOPSSFTQPOEJOHBEFRVBUFMZBOEJGUIFPČFOEFSUPPLBEWBOUBHF
PGUIJT"OPCMJHBUJPOUPDPNNVOJDBUFBTQBSUPGXIBUDBOOPSNBMMZCFFYQFDUFEGSPN
DJUJ[FOTDBOPOMZCFBTTVNFEGPSBEVMUTXJUIOPSNBMQPXFSTPGKVEHNFOU*GUIFDPN
QMBJOBOUXBTTFWFSFMZESVOLPSNFOUBMMZIBOEJDBQQFEBOEUIFPČFOEFSUPPLBEWBOUBHF
PGBOBNCJWBMFOUTJUVBUJPO(FSNBOMBXBQQMJFTBOA0OMZ:FTNFBOT:FTBQQSPBDI	TFF
4FDU**/SPGUIF(FSNBO$SJNJOBM$PEF
*UJTOPUQSPIJCJUFEUPIBWFTFYXJUIB
ESVOLPSNFOUBMMZJNQBJSFEQFSTPOoCVUUIFPUIFSNPSFDPNQFUFOUQFSTPONVTUPCUBJO
BQQSPWBM*GTIFEPFTOPUPCUBJOBQQSPWBMTIFXJMMCFDIBSHFEGPSTFYVBMBTTBVMUFWFOJO
UIFBCTFODFPGBOFYQMJDJUAOP
6. Coercive Circumstances 
ćFOFYUQPJOUTGPSEJTDVTTJPODPODFSODBTFTJOXIJDIBAZFTXBTFYQSFTTFE6OEFSDFS
UBJODPOEJUJPOTWPJDJOHXPSETTVDIBTAZFTPSAPL*MMEPJUEPFTOPUNFBOJNQVOJUZGPS
UIFPČFOEFS5PNFOUJPOBOPCWJPVTFYBNQMFTBZJOHAPLXJUIBHVOQPJOUFEUPPOFTIFBE
DBOOPUDPVOUBTMFHBMMZWBMJEDPOTFOUćFDIBMMFOHFGPSBDPNNVOJDBUJWFBQQSPBDIJTUP
EJTUJOHVJTICFUXFFODPNNVOJDBUFEBHSFFNFOUTUIBUNBUUFSBTWBMJEDPOTFOUBOEWFSCBM
PSPUIFSTJHOTUIBUBSFMFHBMMZJSSFMFWBOU
8JUI SFHBSE UPPVS UPQJD UIF JOUFSFTUJOHRVFTUJPO JT8IFOEPFT DPFSDJPOFYDMVEF
WBMJEDPOTFOUJGBEVMUTBHSFFUPIBWFTFYJOUIFDPOUFYUPGBQSPGFTTJPOBM	PSPUIFS
IJFSBS
DIZ 8IBUTIPVMEDPVOUBTBTJUVBUJPOUIBUJTTJNJMBSUPUIFHVOFYBNQMF "UUIJTQPJOU
 0UIFSPČFODFEFTDSJQUJPOT	4FDU**PGUIF(FSNBO$SJNJOBM$PEF
EFTDSJCFTJUVBUJPOTPG
JODBQBDJUZ	DPNNVOJDBUJPOJTOPUQPTTJCMFGPSJOTUBODFJGUIFTFYVBMUPVDIJOHDBNFGBTUBOE
TVSQSJTJOHPSJGUIFWJDUJNXBTOPUDPOTDJPVT/P
BOEQSFFNQUJWFUISFBUTBOEDPFSDJWF
TJUVBUJPOT	/P

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XFTIPVMESFUVSOUPUIF.F5PPNPWFNFOUGPSBNJOVUF4PNFPGUIF.F5PPDBTFTPC
WJPVTMZEFTFSWFEUIFMBCFMATFYVBMBTTBVMUJGDPNQMBJOBOUTTBJEAOPBOEUIFPUIFSQFSTPO
EJTSFHBSEFEUIJTPSJGUIFFWFOUXBTBTVSQSJTFBUUBDLUIBUMFęOPUJNFGPSDPNNVOJDBUJPO
BCPVUUIFEFTJSBCJMJUZPGTFY8IBUSFNBJOTBSFUIFNPSFEJďDVMUDBTFTXIFSFUIFDPN
QMBJOBOUIBEOPQFSTPOBMEFTJSFUPIBWFTFYCVUOFWFSUIFMFTTDIPTFUPTVQQSFTTEJTHVTU
BOEFYQSFTTFEBAZFTćF.F5PPOBSSBUJWFTTIPXUIBUJUJTSFHBSEFEBTIJHIMZVOGBJSJG
QFSTPOTJONPTUDBTFTNFOVUJMJTFUIFJSQSPGFTTJPOBMBOEPSTPDJBMQPXFSUPPCUBJOTFYVBM
GBWPVST'SPNBMFHBMQPJOUPGWJFXUIFNFSFEFTDSJQUJPOAEJČFSFODFJOQPXFSJTIPXFWFS
OPUTVďDJFOUUPDBUFHPSJTFTFYVBMBDUTBTDSJNJOBMPČFODF
"HBJO JU JT FTTFOUJBM UP EJTUJOHVJTI DMFBSMZ CFUXFFO FNQBUIZ GPS UIF QFSTPOVOEFS
QSFTTVSFBOENPSBMKVEHNFOUTPOUIFPOFIBOEMFHBMKVEHNFOUTPOUIFPUIFSIBOE0OF
QPTJUJWFGFBUVSFPGUIF.F5PPNPWFNFOUJTUIBUJUTIBSQFOFEBXBSFOFTTPGIPXEJďDVMU
JUDBOCFUPFYQSFTTSFKFDUJPOJGJOĘVFOUJBMQFSTPOTBSFJOUIFQPTJUJPOUPNBLFPSEFTUSPZ
DBSFFST BU UIFJSXIJN'SPN UIFQPJOUPGNPSBMJUZ POFNJHIU BSHVF UIBU JU JT BNPSBM
XSPOHUP JOUSVEF JOUPBOPUIFSQFSTPOTTFYVBMTQIFSF JG UIFSF JTOP JOEJDBUJPOUIBU UIF
PUIFSQFSTPOGFFMTBUUSBDUJPOBOEEFTJSFTQIZTJDBMDPOUBDU#VUFWFOJOUIFBSFBPGNPSBM
JUZUIFSFSFNBJOTTPNFTQBDFGPSEJTDVTTJPOT)VNBOCFJOHTTPNFUJNFTBHSFFUPTFYVBM
JOUFSBDUJPOTEFTQJUFUIFGBDUUIBUUIFZEJEOPUSFBMMZXBOUTFYGPSUIFJSPXOQMFBTVSF*T
JUNPSBMMZXSPOHUPBDDFQUBGBWPVSGSPNPOFTQBSUOFSXIPJTOPUSFBMMZJOUIFNPPEGPS
TFYPSUPQBZGPSUIFTFSWJDFTPGBQSPTUJUVUF *XJMMMFBWFUIFNPSBMDPOVOESVNTBTJEFCVU
FNQIBTJTFEven ifDPOTJEFSFENPSBMMZXSPOHXFTIPVMEOPUDPODMVEFTUSBJHIUGPSXBSEMZ
UIBUUIFTBNFLJOEPGDPOEVDUNVTUCFQSPIJCJUFECZDSJNJOBMMBX'PSUIFQVSQPTFTPGUIF
DSJNJOBMMBXJUJTOFDFTTBSZUPQBZBUUFOUJPOUPEFUBJMT
-FHBM KVEHNFOUT TIPVME GPDVT PO TFMGSFTQPOTJCJMJUZ BOE DPNQFUFODF8FOPSNBM
MZFYQFDUGSPNDJUJ[FOTBNJOJNVNEFHSFFPGTFMGSFTQPOTJCJMJUZ*UTIPVMEVTVBMMZOPU
CFUIFUBTLPGUIFTUBUFUPFYBNJOFQFPQMFTNPUJWFTGPSDPOTFOUJOHUPTFY1FPQMFNBZ
DIPPTFUPBDDFQUPSJOJUJBUFTFYVBMBDUTGPSNPUJWFTUIBUBSFOPUSFMBUFEUPUIFJSPXOQMFB
TVSF.PUJWFTNJHIUCFGPSJOTUBODFBQSFGFSFODFGPSBWPJEJOHDPOĘJDUTBENJSBUJPOGPSB
QSPNJOFOUQFSTPOPSFYQFDUFEĕOBODJBMQSPGFTTJPOBMPSTPDJBMCFOFĕUT0OMZJOFYDFQ
UJPOBMDBTFTTIPVMEUIFMBXCFJOUFSFTUFEJOwhyTPNFPOFBHSFFEUPTFYJGUIFQSPDFTTPG
EFDJTJPONBLJOHIBTCFFOEFĕDJFOUUIFBTTVNQUJPOPGTFMGSFTQPOTJCJMJUZNJHIUOPUCF
BQQSPQSJBUF#FTJEFTZPVOHBHFJOUPYJDBUJPOHFOFSBMDPHOJUJWFJNQBJSNFOUBOENFOUBM
EJTFBTFTMFHBMBTTFTTNFOUTPGUIJTEFDJTJPONBLJOHQSPDFTTSFMZPOUIFDPODFQUPGDPFS
DJPO#VUXIBUDPVOUTBTDPFSDJPO 8JUIJONPSBMQIJMPTPQIZEJTDVTTJPOTBCPVUDPFSDJPO
 ćF(FSNBO'FEFSBM$POTUJUVUJPOBM$PVSUSFGFSSJOHUPUIFIVNBOEJHOJUZDMBVTFJO"SU
*(FSNBO#BTJD-BXFNQIBTJTFTTFMGSFTQPOTJCJMJUZBTDFOUSBMGPSUIFDPOTUJUVUJPOBMWJFXPG
IVNBOCFJOHTTFFGPSJOTUBODFBVerfGEQQČBUQ
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BSFIJHIMZDPNQMFY'PSUIFDSJNJOBMMBXUIFUBTLJTTPNFXIBUFBTJFSUPJEFOUJGZUIF
NPTUTFWFSFDBTFTXIFSFPOFQFSTPOQVUTVOEVFQSFTTVSFPOBOPUIFS
5PSFQFBUDPNQMBJOBOUTQFSTPOBMGFFMJOHTUIBUUIFZIBWFCFFODPFSDFENJHIUCFUIF
TUBSUJOHQPJOUGPSDMPTFSFYBNJOBUJPOCVUBSFOPUBTTVDIDPODMVTJWF0OFXBZUPTUSVDUVSF
UIFOPSNBUJWFBOBMZTJTJTUPEJTUJOHVJTICFUXFFODPFSDJPOCZBDUBOEDPFSDJPOCZTJUVB
UJPOćFFBTZDBTFTBSFUIPTFXIFSFUIFPČFOEFSJOJUJBUFTUIFUVSOGSPNBQSPGFTTJPOBMPS
PSEJOBSZTPDJBMFODPVOUFSJOUPBTFYVBMFODPVOUFSCZBOOPVODJOHTFWFSFOFHBUJWFDPO
TFRVFODFT GPS OPODPPQFSBUJPO 4FSJPVT UISFBUTNVTU OPU OFDFTTBSJMZ SFGFS UP QIZTJDBM
WJPMFODFoUIFBOOPVODFNFOUAZPVXJMMMPTFZPVSKPCDPVOUTUPP6OEFSUIFJOĘVFODF
PGBOPČFOEFSTFYQMJDJUTFSJPVTUISFBUTJUEPFTOPUDPVOUBTMFHBMMZWBMJEDPOTFOUJGBDPN
QMBJOBOUSFQMJFTA0L*MMEPJU
*O UIFBCTFODFPG DPFSDJPOCZBDUIPXTIPVMEPOFFWBMVBUF DPFSDJPOCZ TJUVBUJPO 
8IBUJGJUXBTVOEFSTUPPEGPSJOTUBODFUIBUUIFOPODPPQFSBUJOHBDUSFTTXPVMEQSPCB
CMZOPUHFUUIFSPMFTIFEFTQFSBUFMZXBOUFEBOEOFFEFE 'SPNBQTZDIPMPHJDBMQPJOUPG
WJFXUIJTMPPLTTJNJMBSUPUIFFYQMJDJUAZPVXJMMCFĕSFEUISFBU#PUIDPNQMBJOBOUTUIF
FNQMPZFFBOEUIFBDUSFTTXPVMESFQPSUUPIBWFGFMUVOEFSFOPSNPVTQSFTTVSF'SPNUIF
MFHBMQPJOUPGWJFXPOFTIPVMEIPXFWFSFNQIBTJTFBEJTUJODUJPO(JWJOHJOUPBTFYVBM
BEWBODFJOPSEFSUPJNQSPWFPOFTQSJPSQPTJUJPOJTEJČFSFOUGSPNEPJOHTPJOPSEFSUP
QSFWFOUBOVOKVTUJĕFEXPSTFOJOHPGBQPTJUJPOPOFJTMFHBMMZFOUJUMFEUPIBWFBOELFFQ 
*OPUIFSXPSETBOFNQMPZFFXIPIBTB KPCDPOUSBDUDBOFYQFDUVOEFS UIFQSPUFDUJPO
PGUIFMBXUPLFFQIFSKPCVOMFTTTIFWJPMBUFTQSPGFTTJPOBMEVUJFT*GUIFCPTTUISFBUFOT
UPUFSNJOBUFUIFDPOUSBDUGPSSFBTPOTOPUSFMBUFEUPXPSLUIJTTIPVMEDPVOUBTBMFHBMMZ
SFMFWBOUDPFSDJWFTJUVBUJPOćFBDUSFTTJONZFYBNQMFJTJOBEJČFSFOUTJUVBUJPO'PSIFS
BHSFFJOH UPVOXBOUFETFYNFBOT UP TFJ[FBDIBODF UP improveIFS TJUVBUJPOXIJMF UIF
NPWJFQSPEVDFSIBTOPXPSLSFMBUFEEVUJFTUPXBSETIFS*XPVMEESBXUIFUISFTIPMEIFSF
BOEOPUTQFBLPGBDPFSDJWFTJUVBUJPOin the legal sense if the threat concerns an omission 
XJUIPVUBMFHBMEVUZUPBDU6OEFSTVDIDJSDVNTUBODFTUIFMBCFMTATFYVBMBTTBVMUPSATFYVBM
BCVTFEPOPUĕUćFDSJNJOBMMBXIBTUPQSPUFDUJOEJWJEVBMTMJCFSUJFTBOEUIFQPTTJCJM
JUZUPJNQSPWFPOFTTJUVBUJPOUISPVHITFYVBMGBWPVSTDBOCFTFFOBTFOMBSHJOHGSFFEPN
SBUIFSUIBODVSUBJMJOHJU*OUIFBSFBPGMBCPVSMBXBOEDPSQPSBUFMBXUIFSFBSFother good 
SFBTPOTUPCFNPSFSFTUSJDUJWFBOEUPQSPIJCJUTFYVBMPČFSTJOIJFSBSDIJFTJOPSEFSUPNJ
 4FFGPSJOTUBODF8FSUIFJNFSCoercion	1SJODFUPO6OJWFSTJUZ1SFTT

 4PNFJNQMJDJUUISFBUTEFTFSWFDSJNJOBMQVOJTINFOUCFDBVTFJUXPVMEOPUCFDPOWJODJOHUP
BTDSJCFSFTQPOTJCJMJUZUPUIFWJDUJNćJTJTUIFDBTFJGBOJNQMJDJUUISFBUPGQIZTJDBMWJPMFODF
QSPNQUFEUIFWJDUJNUPFOEVSFTFYVBMBDUTXIJMFSFNBJOJOHTJMFOUBOEVODPNNVOJDBUJWF*GJU
JTLOPXOUPCPUIPČFOEFSBOEWJDUJNUIBUTBZJOHAOPUPBTFYVBMQSPQPTBMPSTFYVBMBDUXPVME
POMZNFBOUIBUUIFPČFOEFSSFTPSUTUPQIZTJDBMWJPMFODFEFNBOEJOHUIBUUIFZOFWFSUIFMFTT
FYQSFTTEJTBQQSPWBMXPVMETUSFUDIWJDUJNTPCMJHBUJPOUPPGBS4FF4FDU*/SB'VOE/S
PGUIF(FSNBO$SJNJOBM$PEF
 4FF8FSUIFJNFS	TVQSBOPUF
BUQQČ
134
Tatjana Hörnle
OJNJTFDPOĘJDUTJOXPSLFOWJSPONFOUTBOEUPSFTUSJDUTFYVBMDPSSVQUJPOBOEOFQPUJTNJO
UIFJOUFSFTUPGUIJSEQBSUJFT
7. Sexual Harassment
ćFFYQSFTTJPOATFYVBMIBSBTTNFOUJOPVSEBJMZMBOHVBHFDPWFSTBXJEFSBOHFPGDPOEVDU
*U JODMVEFTTFYVBMQIZTJDBMDPOUBDUCVUBMTPBXJEFSWBSJFUZPGOPOQIZTJDBM JOUSVTJPOT
TVDIBTSVEFTFYVBMKPLFTPSTFYVBMDPNNFOUTQPSOPHSBQIZPOBDPNQVUFSTTDSFFOTBWFS
JOTIBSFEPďDFTPSQSFTTVSFUPEBUFTPNFPOF*OUIFDBTFPGQIZTJDBMDPOUBDUBTFQBSBUF
PČFODF EFTDSJQUJPOXJUI UIF MBCFM ATFYVBM IBSBTTNFOUXPVMEOPU CF TUSJDUMZ OFDFTTBSZ
oTVDIDBTFTDPVMECFDBUFHPSJTFEBTTFYVBMBTTBVMU)PXFWFSUIJTSFRVJSFTUIBUUIFQVO
JTINFOUSBOHFTBSFĘFYJCMFUIBUJTUIBUUIFNJOJNVNQVOJTINFOUJTOPUUPPIJHI8JUI
SFHBSEUPUIFEFHSFFPGXSPOHEPJOHJUNBLFTBDPOTJEFSBCMFEJČFSFODFJGUIFTFYVBMBDU
XBTTFYVBMJOUFSDPVSTFPSPOMZQVUUJOHBIBOEPOBXPNBOTCSFBTU*GMFHJTMBUVSFTIBWF
SFMBUJWFMZIJHINJOJNVNQVOJTINFOUGPSTFYVBMBTTBVMUBOEXBOUUPSFTFSWFUIJTMBCFMGPS
TFSJPVTNJTDPOEVDUJUNBLFTTFOTFUPIBWFan additional offence descriptionGPSQIZTJDBM
TFYVBMIBSBTTNFOUćJTJTOPXUIF(FSNBOTPMVUJPO4FDUJPGUIF(FSNBO$SJNJOBM
$PEFDPWFSTHSPQJOHUIFQVOJTINFOUJTNVDIMPXFSUIBOGPSTFYVBMBTTBVMU%FTQJUFUIF
VOTQFDJĕFEIFBEJOH	4FYVBM)BSBTTNFOU
JO4FDUJUIFEFTDSJQUJPOSFRVJSFTQIZTJDBM
DPOUBDUCFUXFFOPČFOEFSBOEWJDUJNBOEEPFTOPUJODMVEFWFSCBMIBSBTTNFOU
4IPVMENPEFSODSJNJOBM MBXTJODMVEFQSPIJCJUJPOTUIBUDPWFSWFSCBMTFYVBMIBSBTT
NFOU *OPVSPSEJOBSZMBOHVBHFBOEJOMBCPVSMBXUIFXJEFSVOEFSTUBOEJOHPG ATFYVBM
IBSBTTNFOUJTDPNNPO8JUIJOUIFDPOUFYUPGDSJNJOBMMBXJUJTRVFTUJPOBCMFJGUIJTLJOE
PGDPOEVDUNVTUCFUBSHFUFEUPP*ONZWJFXWFSCBMTFYVBMIBSBTTNFOUBOEPUIFSGPSNT
PGPČFOTJWFDPOEVDUwithoutJOUSVTJPOJOUPUIFQIZTJDBMTQIFSFTIPVMEOPUCFBOPČFODF
JOUIFDSJNJOBMMBX*IBWFFNQIBTJTFEBUTFWFSBMQPJOUTJOUIJTBSUJDMFUIBUUIFDSJNJOBM
MBXIBTBEJTUJODUJWFSPMFUIBUNVTUOPUCFDPOGVTFEXJUICSPBEFSNPSBMBOEFEVDBUJPOBM
HPBMT$SJNJOBMMBXUIFPSJTUTVTFUIF-BUJOFYQSFTTJPOultima ratiooUIBUJTUIFDSJNJOBM
MBXBTBMBTUSFTPSUoUPTVNNBSJTFUIJTOPUJPO"OJNQPSUBOUSFBTPOTVQQPSUJOHUIFul-
tima ratioQSJODJQMFJTUIBUDSJNJOBMKVTUJDFTZTUFNTOFWFSIBWFVOMJNJUFESFTPVSDFToJU
XJMMBMXBZTCFOFDFTTBSZUPVTFSFTPVSDFTXJTFMZBOEUIVTUPGPDVTPOTFSJPVTXSPOHEPJOH
"OEJUJTBNBUUFSPGGBJSOFTTUPXBSETQPUFOUJBMEFGFOEBOUTUPSFTUSJDUDSJNJOBMQSPIJCJ
UJPOTUPUIPTFBDUTUIBUBSFFWJEFOUMZXSPOH"CPWF	TFDUJPO
*IBWFQPJOUFEPVUUIBUJU
JTOPUBMXBZTQPTTJCMFUPEFTDSJCFJOBDMFBSDVUXBZUIFCPVOEBSZCFUXFFOGPSJOTUBODF
BGVOOZKPLFXJUITFYVBMDPOUFOUBOEBKPLFUIBUUIFBVEJFODFPSQBSUTPGJUDPOTJEFSPG
GFOTJWF&WFOJGDSJNJOBMDPVSUTDPVMEBHSFFPOUIFCPVOEBSJFT	XIJDIJTVOMJLFMZ
JUJT
OFDFTTBSZUPBDDFQUTPNFMFFXBZPONBUUFSTPGUBTUFBOEDPOTJEFSBUFOFTTJOTPDJFUZ&N
#FSHFO+PVSOBMPG$SJNJOBM-BXBOE$SJNJOBM+VTUJDFt
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QMPZFSTNJHIUIBWFHPPESFBTPOTUPTUSJWFGPSBIBSNPOJPVTBUNPTQIFSFJOXPSLDPOUFYUT
BOEUPQSPIJCJUBMMLJOETPGCFIBWJPVSUIBUNJHIUQSPWPLFDPNQMBJOUTCZTPNF#VUBHBJO
UIJTDBOCFMFęUPUIFSFBMNPGMBCPVSMBX*OUIFQVCMJDTQIFSFBOEJOQFPQMFTQSJWBUFMJWFT
UIFDSJNJOBMMBXDBOOPUTFSWFBTBVOJWFSTBMDVTIJPOBHBJOTUVOQMFBTBOUBOEJOTFOTJUJWF
GFMMPXTBOEJUTIPVMEOPUCFUVSOFEJOUPBOJOTUSVNFOUGPSNPSBMQFSGFDUJPO
8. Final Remarks
8IBUDBOBOETIPVMEXFJOGFSGSPNUIF.F5PPNPWFNFOUGPSUIFQVSQPTFPGDSJNJOBM
QPMJDZ .ZBOTXFSJTOPUWFSZNVDI*UIBTCFFOIFMQGVMUPBODIPSTPNFOPSNBUJWFBT
TFTTNFOUTNPSFĕSNMZXJUIJOUIFHFOFSBMQVCMJDNBJOMZ UIBUOFHBUJWFTFYVBM GSFFEPN
NVTUCFUBLFOTFSJPVTMZćJTJTJNQPSUBOUCFDBVTFUIFUSBEJUJPOBMNPEFMPGSBQFBOETFY
VBMBTTBVMUXBTOPUEFWFMPQFEUPQSPUFDUOFHBUJWFTFYVBMGSFFEPNćFTUFQGSPN.F5PP
UPQSPIJCJUJPOTJOUIFDSJNJOBMMBXSFRVJSFTIPXFWFSBMPUPGĕMUFSJOH&NPUJPOTTVDIBT
BOHFSBOEJOEJHOBUJPOBOEBMTPNPSBMKVEHNFOUTTIPVMEnotCFUSBOTGFSSFETUSBJHIUGPS
XBSEMZJOUPDSJNJOBMQSPIJCJUJPOT8IBUJTOFFEFEJTBOPSNBUJWFBOBMZTJTUIBUSFDPHOJTFT
UXPQSFNJTFT'JSTUUIFMJNJUFESPMFPGUIFDSJNJOBMMBX	UIFultima ratioQSJODJQMF
4FD
POEMZUIFOFFEUPCBTFPČFODFEFTDSJQUJPOTPOBXFMMCBMBODFEWJFXPGUIFMJCFSUJFTEV
UJFTBOEPCMJHBUJPOTCFUXFFODJUJ[FOTJODMVEJOHPCMJHBUJPOTPGQPUFOUJBMWJDUJNT$SJNJOBM
MBXUIFPSJTUTTIPVMEJOWFTUNPSFUJNFJOUPUIJOLJOHBCPVUDPOTFOUDPNNVOJDBUJPOBOE
DPFSDJPO-FHJTMBUVSFT TIPVMEQMBO MBXSFGPSNTDBSFGVMMZ-FHBM SFGPSNSFRVJSFTBDMFBS
VOEFSTUBOEJOH PG EJČFSFOUNPEFMT BOE DPODFQUT CFGPSF ESBęJOH UIF EFUBJMT PG PČFODF
EFTDSJQUJPOT.ZFYQFSJFODFXJUIMBXSFGPSNJOQSBDUJDFJTUIBUUIFSFBTPOJOHPGQPMJDZ
NBLFSTJTPęFOUPPTVQFSĕDJBMBOEPSQSPDFFETUPPGBTU*UNJHIUCFBOBEWBOUBHFOPUUP
CFUIFWFSZĕSTUDPVOUSZJO&VSPQFUPSFEFTJHOTFYVBMPČFODFT*GUIF/PSXFHJBOPSPUIFS
MFHJTMBUVSFTDPOTJEFSSFGPSNUIJTTIPVMECFEPOFBęFSUIPSPVHIQSFQBSBUJPOBOEXJUIBO
FZFUPUIFFYQFSJFODFTPGPUIFSDPVOUSJFT
 
